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Introduction

FMD Communications Practice Group

Introduction of Speakers
Laurence Dunbar
Stephen Whitehead
Barbara Miller

Scope of Seminar Today
* Telecom Regulation and Hot Topics
» Broadcasting Regulation and Hot Topics
» Canadian Ownership and Control

* Questions and Discussion FASKEN ¢
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Telecommunications Regulation and Hot
Topics

* Overview of the Regulatory Framework and the role of
the various regulatory agencies

» Hot Topics
* Net Neutrality
* AWS Spectrum Auction
* Matching Internet Speeds for Wholesale and Retail Services
* Broadband Expansion
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Four Very Different Governmental Players in
the Telecom Sector

1. Canadian Radio-television and
Telecommunications Commission (CRTC) (Fed.
Admin. Tribunal)

Industry Canada (Federal Government Dept.)
3. The Governor in Council (Federal Cabinet)
The Federal Court of Appeal (FCA)
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Two Principal Statutes

* The Telecommunications Act (CRTC, FCA,
Governor in Council)

» The Radiocommunication Act (Industry Canada)

 Others

The Industry Canada Act

The CRTC Act

The Bell Canada Act

* ctc.
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The Telecom Act (Role of the CRTC)

* Empowers the CRTC to regulate Canadian
telecommunications common carriers and, to a
lesser degree, other telecom service providers.

* Focus is on facilities-based telecom carriers who
own or operate transmission facilities, which can
be wire, optical cable or wireless (tech-neutral).

* Generally does not apply to resellers of carriers’
services.
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Statutory Policy Objectives

» S. 7 of the Act contains a number of policy objectives that
the CRTC must have regard to implementing when
exercising its powers under the Telecom Act.

» These are wide-ranging, high-level, policy objectives that
include:
» Reliable telecom services at reasonable prices
» Service to all regions of Canada
» Canadian ownership and control

¢ Increased reliance on market forces
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Principal Powers of the CRTC

» To ensure that carriers’ rates are just and
reasonable and non-discriminatory (s. 27)

» To regulate terms and conditions of service (s. 24)

» To establish terms and conditions and rates for

interconnection arrangements between carriers (s.
40)

» To regulate access to support structures (poles,
ducts and easements) (ss. 43/44)

* To regulate the contribution (universal service)

fund (s. 46.5) v
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Regulatory Forbearance

* S. 34 of the Act requires the CRTC to forbear in whole or
part from regulation under certain sections of the Act
when it finds as a question of fact that a telecom service is
subject to sufficient competition to protect the interests of
users, and that forbearance would not impair unduly the
continuance of a competitive market for that service.

* The CRTC uses the competition law test of market
dominance to determine whether to forbear from
regulation.

* More than two-thirds of the telecom market (by revenue)
is now forborne from rate regulation.

* The CRTC cannot forbear from the Canadian ownership

provisions.
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The Radiocommunication Act

* Empowers the Minister of Industry to licence radio
spectrum in Canada.

* Historically radio spectrum was licensed for radio and TV
stations, microwave and satellite communications, air-to-
ground and ship-to-shore.

* More recently, the importance of radio has greatly
expanded with use of radio spectrum for cellular and PCS
services and wireless broadband services

» Requires “radiocommunication carriers” to be Canadian
owned and controlled.
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The Role of the Minister

* Differs greatly from the CRTC.
* Represents Canada at international spectrum allocation
and coordination meetings (ITU, WARC).

» Broad discretion to establish classes of radio licences,
terms and conditions of licences, licensing policy and to
award licences.

» Largely an executive function of government with no
statutory right of appeal.
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Telecom and Radiocom Acts Are Not
Mutually Exclusive

* A telecommunications carrier that uses radio
spectrum in its network is subject to both statutes
and hence both Industry Canada and CRTC
jurisdiction.

* Historically not a problem — but c.f. recent
Globalive case that Barbara Miller will be
discussing.
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The Role of the Governor in Council

» The Governor in Council is really the federal cabinet.

It has a number of important powers under the
Telecommunications Act:
* Issue policy directions to the CRTC (s. 8).
* Vary, rescind or refer CRTC decisions back for reconsideration (s.
12).
* The Minister of Industry, with approval of the Governor in

Council, can appoint any person, including the CRTC, to
investigate and report on any issue (s. 70).

» Make regulations governing the eligibility of Canadian carriers to
operate.
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Policy Direction to the CRTC

* There has been only one telecom policy direction issued to
date (December, 2006).

» It directs the CRTC to “rely on market forces to the
maximum extent feasible as the means of achieving the
telecommunications policy objectives [in the Act].”

* “When relying on regulation, use measures that are
efficient and proportionate to their purpose and that
interfere with the operation of competitive market forces
to the minimum extent necessary to meet the policy
objectives.”
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The Role of the Federal Court of Appeal

* CRTC decisions can be appealed to the Federal
Court of Appeal on any question of law or
jurisdiction.

* This requires leave of the Court.

» The courts tend to give the CRTC a lot of

“deference” on issues where it has expertise — but
will review questions of law or jurisdiction.
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Hot Topic 1 — “Net Neutrality”

* Net neutrality refers to the equal treatment of various
types of traffic on the Internet.

» This issue usually arises in response to “traffic
management policies” of Internet access providers that
result in either preferential or discriminatory treatment of
certain classes of traffic or the traffic of competitors.

 In extreme cases, it can result in the blocking of traffic, or
more usually the slowing down (throttling) of traffic.
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Complaint by CAIP

* In April, 2008 CAIP applied to the CRTC for orders
directing Bell Canada to cease and desist from throttling
Internet traffic generated by peer-to-peer (P2P) file
sharing applications on Bell’s wholesale ADSL access
service.

» Bell acknowledged that it was engaged in “traffic
shaping” on its network - slowing down all P2P file-
sharing applications during peak periods, to alleviate
network congestion.

* CRTC considered whether these practices were contrary
to Bell’s tariff conditions (ss. 24 and 25) or were unjustly

discriminatory (section 27(2)).
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CRTC Findings

 Article 8.3 of Bell’s Terms of Service allows Bell
to limit use of its service where customer usage
by some prevents a fair and proportionate use by
others.

* In this case P2P applications were hogging
bandwidth to the prejudice of other users — a
small group of customers were impairing use by
many.
F
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CRTC Findings (Continued)

The practice was not unjustly discriminatory or
preferential under s. 27(2) since it was applied to Bell’s
retail and wholesale customers on the same basis.

Also not contrary to s. 36 (interference with content) since
it does not affect the content of the message — just the
speed.

Not contrary to the policy object in s. 7(i) regarding
protection of privacy of communications since the “deep
packet inspection” conducted by Bell looks at header
information of data packets which includes limited routing
information that is used solely for network management

purposes.
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Broader Review of ISP Network
Management Practices

* Following the Bell complaint the CRTC initiated a

broader public review of ISP Network Management
Practices.

Issued Telecom Regulatory Policy CRTC 2009-657 in
October, 2009.

Generally endorsed use of traffic management practices —
but put in place terms and conditions for consumer
disclosure of such practices and their practical impact on
service performance at time of contract (s. 25).

The new regime will be enforced through a complaint-

driven process
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Hot Topic 2 — AWS Spectrum Auction

AWS stands for “advanced wireless services” (sometimes
referred to as 3G).

The rise in importance of radio spectrum for cellular
telephone and mobile data services has greatly enhanced its
value and has resulted in a bigger role for Industry Canada
in the Canadian telecom sector.

The value of this spectrum to carriers has also opened the

door to spectrum auctions (versus “beauty contests) as an
efficient means to raise government revenues and allocate
spectrum.

The AWS auction in 2008 raised $4.25 billion and 5 new
entrants (2 national, 3 regional and several smaller players).
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AWS Auction Policy

* Public consultation in advance of the auction to
get input on policies, terms and conditions to
apply to successful bidders.

* Final policy contained some dramatic new
features:

» Spectrum set-aside for new entrants.
» Mandatory roaming and tower site and tower sharing.
* Mandatory arbitration to settle disputes regarding

roaming or tower sharing.
FASKEN
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Spectrum Set-aside for New Entrants

 Intended to encourage new entry.

 All but guaranteed some new entry by excluding
the three big incumbent carriers from bidding on
this spectrum.

» New entrants had to have less than 10% national
market share and be unaffiliated and un-
associated with an incumbent carrier.

« Cannot sell to an incumbent for 5 years.
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Mandatory Roaming and Tower/Site Sharing

* Intended to break down the barriers to new entry posed by
start-ups and smaller regional players lacking network
coverage in the face of competition with established
national players.

 The rights apply both within and outside the new entrants’
licensed territories.

* Lastup to 10 years.

+ Also apply to incumbent carriers outside their licensed
territory (if any).
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Mandatory Arbitration

» The new rules require a set period of negotiation of terms
and conditions and rates for roaming and tower/site
sharing.

» Followed by mandatory binding commercial arbitration if
agreement is not reached.

* (Can include “baseball arbitration” on rates.

* Industry Canada prescribed the arbitration rules — but
arbitrations will be conducted by independent commercial
arbitrators.
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Hot Topic 3 — Matching Service Speeds for
Wholesale Internet Services

 In Decision 2008-17 the CRTC approved an application
by Cybersurf (an ISP) to require Bell Canada and TELUS
to provide their wholesale ADSL customers with access to
the same data throughput speeds as Bell and TELUS
provide to their own retail customers.

» This decision was based on the CRTC’s classification of
wholesale Internet access service as a type of “essential
service” that competing ISPs rely on to provide resale
services to their own customers.
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Matching Service Speeds for Wholesale
Internet Services (Continued)

» Bell and TELUS petitioned the Governor in
Council to rescind application of the CRTC’s
decision to new higher speed Internet services on
the grounds that it would inhibit investment by
the Telcos in new network infrastructure, and
impede their ability to compete in the converged
market for IP-based services, contrary to the
intent of the Policy Direction.
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Referral Back to the CRTC for Reconsideration

e On December 11, 2009 the Governor in Council referred
this decision back to the CRTC for reconsideration.

e The CRTC has been directed to consider:

» whether the speed matching requirements unduly diminish
incentive to invest in new network infrastructure;

» whether, in the absence of the speed matching requirements there
would be sufficient competition to protect the interest of users;

» whether the wholesale obligations imposed on telephone and
cable companies are equitable or represent a competitive
disadvantage.

* The CRTC has convened a public hearing to consider
these issues for both the telcos and cablecos in 2010.
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Hot Topic 4 - Broadband Expansion

* While most urban areas of Canada have access to high-
speed Internet services, broadband access is a lot scarcer
just outside these areas.

* Given the economic importance attached to broadband
connection, governments around the world are trying to
bridge this “digital divide.”

 This is the final 15% of the population in Canada.

* There is a fear that Canada is slipping behind other
industrialized countries.
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Government Subsidies

 All three levels of Government have been involved in
funding broadband expansion over the past few years:
* Federal Government BRAND program ($105 m)
 National Satellite Initiative ($155 m)
* Infrastructure Canada Investments ($130 m)
» Eastern Ontario Warden’s Caucus ($170 m)
* Other Provincial funding initiatives
» To date, there has not been a coordinated national plan —
but rumour has it that the Federal Government is working
on a national digital strategy that will address this issue —

possibly to be announced in the next budget.
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CRTC Deferral Account Funding

The CRTC permitted some $620m in funds to be generated for
broadband expansion by allowing the Telcos to charge local
telephone subscribers in urban areas more than they would have
been permitted to charge under the CRTC-approved price cap
plan.

These funds were segregated and only the incumbent Telcos
were allowed to apply to the CRTC to use them to build out
their broadband networks in underserved and unserved areas of
their operating territories.

Subsidies were only allowed in areas where competing
suppliers were not providing a comparable service and had no
board-approved plans to do so in the next year.
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Deferral Account Aftermath

The CRTC’s initiative highlights the problems with
subsidy programs in competitive markets — subsidizing
one player may inhibit new entry by others.

This regime sparked applications to the CRTC to review
and vary its decision, as well as Cabinet petitions and
legal appeals all the way to the Supreme Court of Canada.
In the end, approximately two-thirds of the money was
spent on broadband expansion, and approximately one-

third was returned to the consumers that had overpaid for
local service.

This was a classic case of one CRTC- induced market
distortion in the local market, leading to the creation of a
second distortion in the broadband market.
FASKEN
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Conclusion

Hopefully this presentation will help you to better
understand what is going on when you read another
telecom story in the morning paper.
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CURRENT TOPICS IN COMMUNICATIONS LAW
BROADCASTING

Stephen P. Whitehead
Fasken Martineau DuMoulin LLP
Suite 1300, 55 Metcalfe Street

FASKEN 7 Ottawa, Ontario K1P 6L5

Tel: 613.236.3882
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Overview

* Regulatory framework under the Broadcasting
Act

+ State of the broadcasting industry
» Recent and current topics of interest

FASKEN
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Broadcasting Act — Broadcasting Policy

» The Act sets out the broadcasting policy for
Canada, including
+ Canadian ownership and control
* Creation and presentation of Canadian programming
* Maximum use of Canadian creative and other
resources
 Varied and comprehensive programming
» CBC as the national public broadcaster

FASKEN
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Broadcasting Act — Role of CRTC

* CRTC required to regulate and supervise the Canadian
broadcasting system to implement the broadcasting policy
for Canada

 All broadcasting undertakings in Canada must hold a
licence issued by CRTC unless exempted by CRTC

* Broadcasting undertakings include over-the-air (OTA)
television and radio, specialty and pay television and cable
and direct-to-home (DTH) satellite systems
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Broadcasting Act — Role of CRTC

* Apart from licensing, CRTC

* Reviews the transfer of ownership or control of broadcasting
undertakings

» Makes regulations that apply to different classes of broadcasting
undertakings

* Makes licence exemption orders
* Issues policy guidelines and statements
» States “expectations” in licensing decisions
* Conducts inquiries and issues mandatory orders
* Requires adherence to industry self-regulation
» Exercises enforcement powers
* CRTC is not the only regulatory authority with jurisdiction over

broadcasting FASKEN
MARTINEAU @

INSTITUTE

19



Broadcasting Act — Role of Industry Canada

* A CRTC licence or exemption may not be the only
authorization required by a broadcasting undertaking
+ Under the Radiocommunication Act, a broadcasting
undertaking that makes use of radio apparatus must
* Hold a broadcasting certificate issued by the Minister of Industry

* Comply with technical requirements and standards established by
the Minister for the radio apparatus

* CRTC may not issue or renew a licence unless Minister
certifies compliance with Radiocommunication Act
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Broadcasting Act — Role of Cabinet

» The Cabinet (Governor General in Council) also has a role
under the Broadcasting Act
* Issue binding policy directions of general application to CRTC

* Request CRTC to hold hearings or make reports on broadcasting
matters

* Direct CRTC re classes of applicants who may not hold licences
(e.g. foreign ownership restrictions)

+ Set aside or refer back to CRTC licensing decisions
* Approve certain transactions by CBC

marTINEA (O
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Broadcasting Act — Role of Heritage

* The Minister of Canadian Heritage has some
powers under the Broadcasting Act:

* Issue a direction to CRTC in respect of conditions of
licence proposed for CBC

* CBC, which is formed under the Act, is responsible to
Parliament through the Minister for the conduct of its
affairs

FASKEN
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State of the Broadcasting Industry

OTA television broadcasters argue that they face challenges
» Dependent on advertising revenues instead of subscription revenues
+ Signals are free to viewers
* Audience fragmentation
* Programming is expensive
+ Costs of digital and HD
* Some, but not all, fragmentation attributable to specialty and pay
services
» Cable doing well and one DTH operator is profitable
*  90% of Canadian households subscribe to cable or DTH
* Many current issues relate to perceived OTA challenges

FASKEN
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Recent and Current Topics - Overview

* Group-based licensing
* Fee for carriage
+ Digital/HD transition

* Video on demand (VOD)

* Local avails — insertion of advertising into non-
Canadian services

* Broadcasting via mobile devices and the Internet

* Changes in ownership
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Group-based Licensing

* Most large OTA TV broadcasters also operate
specialty undertakings

* CRTC proposes to no longer assess renewal of
OTA independently of associated specialties

* Could result in Canadian programming
expenditure and other requirements applied to
group as a whole

» Decision expected in March

marTINEA (O
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Fee for Carriage

Concept is that cable and satellite should pay for
distribution of local signals

Payment is required for distant signals

* Issues re application of fee if awarded
* Local programming
* Foreign programming

Local programming improvement fund
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Fee for Carriage

* Rejected by CRTC twice, in 2007 and 2008

» Given new life in group-based licensing
proceeding as “negotiated fair value for [free
OTA] signals”

» Vigorous debate before CRTC and in public —
“Stop the TV Tax” vs “Local TV Matters”

+ Cabinet requests hearings and report on
implications and advisability of fee

marTINEA (O
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Digital/HD Transition

Cable uses digital transmission in addition to analog
DTH has always used digital transmission
« HD
* Consumer demand
* Competition with U.S.
* Cost
OTA Transmitters
Mandatory move from analog to digital by August 2011
Consumer subsidies?
Digital dividend?
Impact on small markets

FASKEN
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VOD

* Increasingly available and popular on cable

* Challenge for OTA TV broadcasters, but also an
opportunity

 Advertising not currently permitted, but CRTC
investigating removing restrictions

* Awaiting decision

* Cable and some OTA broadcasters have
cooperated on VOD, but differences remain

FASKEN
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Local Avalls

» U.S. satellite programmers permit cable and DTH to sell advertising
in limited amounts of air time (local availabilities or local avails)

* CRTC restricts use of local avails to promotion of Canadian
programming services and services of the cable or DTH undertaking

* Current proceeding to consider CRTC proposal for expanded use of
local avails by cable and DTH for new forms of advertising

* CRTC also considering application by third party for licence allowing
it to sell local avails without consent of programmers or cable or DTH
undertakings and to remit portion of revenue to Canadian
programmers and advanced media research

» Similar applications dismissed by CRTC in 2003 and 2007
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Mobile Devices and the Internet

* Much programming found in regulated
broadcasting system, and other programming, is
available on mobile devices and the Internet

* CRTC has confirmed exemption from licensing
for such undertakings, subject only to “no undue
preference” and information reporting conditions

* The Internet is a formidable competitor,
especially as it attracts substantial advertising
otherwise available to the broadcasting system
FASKEN
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Changes in Ownership

» Sale or change of control of licensed broadcasting
undertaking requires the prior approval of CRTC

» “Benefits” also required on transfer of ownership of
licensed broadcasters other than cable and DTH

* Financial difficulties may lead to transactions that require
prior approval

« TQS
e CHCH
e CHEK
¢ Canwest?
FASKEN
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Conclusion

» Hardly a day goes by without news stories that
touch on these issues

¢ The CRTC will pronounce on some of these
issues with its group-based licensing and VOD
decisions expected in March

* But the debate will go on....
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CANADIAN OWNERSHIP OF
COMMUNICATIONS COMPANIES

Barbara Miller
Fasken Martineau DuMoulin LLP
Suite 4200, 66 Wellington Street West

FASKE N f =" Toronto, Ontario M5K 1N6

Tel: 416.865.4410

MARTINEAU . Email: bmiller@fasken.com
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Overview

» Foreign Ownership Restrictions for Telecommunications
companies vs. Broadcasting companies
* Administration of Foreign Ownership Restrictions
* Process of CRTC under Telecommunications Act
* Process of Industry Canada under Radiocommunications Act
* Process of CRTC under the Broadcasting Act

* When Regulators Collide

¢ Globalive — Radiocommunications and Telecommunications

* Future of Foreign Ownership Restrictions?

marTINEA (O
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Rules — Telecommunications (Telecom)

» Telecommunications Act ( Telecom Act) and the Canadian
Telecommunications Common Carrier Ownership and
Control Regulations (Telecom Regs)

» Canadian carrier is eligible to operate if it is a “Canadian-
owned and controlled corporation incorporated or
continued under the laws of Canada or a province”

 Carrier may not operate unless it is “eligible”
» Tested at the level of the Carrier and at the parent level
» Assess both “legal control” (de jure) and “control in fact”

(de facto)
FASKEN
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The Test — Telecommunications

* Carrier corporation
* 80% of board members must be individual “Canadians”

+ “Canadians” must beneficially own, directly or indirectly,
not less than 80% of the voting shares

» The corporation is not otherwise controlled by non-
Canadians

» Legal control focuses on Board membership and
ownership of voting shares

* Factual control is not a “bright line” test
* Ownership of non-voting shares considered under this test

marTINEA (O
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Key Telecom Definitions

+ “Canadian” includes
 a Canadian citizen ordinarily resident in Canada; and
* a “Qualified Corporation”

« “Control”

* Control in any manner that results in control in fact, whether
directly through ownership of securities or indirectly through a
trust, agreement or arrangement, the ownership of any body
corporate or otherwise

» “Qualified Corporation”

 a corporation in which those of its shareholders who are
Canadians beneficially own, and control, not less than 66 2/3% of
the issued and outstanding voting shares, and which is not

otherwise controlled by non-Canadians
FASKEN
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The Test — Radiocommunication (Radiocom)

* The Governor in Council may make regulations prescribing the
eligibility of persons to whom radio authorizations (including
spectrum licences) may be given, including eligibility criteria
based on ownership or control of the corporation and the
citizenship of its directors and officers

* Radiocommunication carriers, including cellular telephone
operators, are subject to the Canadian ownership and control
requirements of the Radiocom Act

* The test under the Radiocom Act and the Telecom Act are

virtually identical, with some Radiocom definitions being
expressly cross referenced from the Telecom Regs.
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Rules - Broadcasting

* Policy declaration in the Broadcasting Act that the Canadian
broadcasting system is to be “effectively owned and controlled
by Canadians”

* To implement this policy the Governor in Council issued a
Direction to the CRTC specifying to whom a broadcasting
licence may not be issued, or amendments or renewals granted,
namely a non-Canadian

» There is an overriding “control in fact” test which will analyzes
whether the licensee is controlled [in fact] by a non-Canadian
on the basis of “personal, financial, contractual, business
relationships or any other considerations relevant to
determining control [in fact].

marTINEA (O
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Key Broadcasting Definitions

» “Canadian” and “Control” are defined as in the
Telecom Act and Regs

+ “Qualified Corporation”
» 80% of the voting shares and votes of the licensee must be
held by “Canadians.”
* For the licensee, the CEO and 80% of the directors must be
Canadian.

* In relation to parent, Canadians must beneficially own and
control not less than 66 2/3% of all of the voting shares and
not less than 66 2/3% of all votes.

+ If Canadians own less than 80% of the voting shares or votes
of parent, neither parent nor its directors may exercise control
or influence over any programming decisions of the licensee.

marTINEA (O
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Additional Test - Broadcasting

* In addition to the issuance of new licenses, or
amendments or renewals of existing licenses, ownership
reviews will also occur at certain threshold levels under
the Broadcasting Regs on a change of ownership or
control (prior CRTC approval required):

* Acquisition of more than 30% of the voting shares of CRTC
licensee or company in ownership chain;

* Acquisition of more than 50% of the “common shares” (i.e.
residual equity, whether or not voting); and

* Any change in “effective control” (which can be triggered without
these thresholds having been crossed, e.g. internal reorganizations,
etc.), or changes in control in fact

marTINEA (O
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Administration - Telecommunications

* Ownership review administered by CRTC

» Historically there has been no set procedure to be
followed by the CRTC in conducting its telecom
ownership and control reviews

 Until Globalive, eligibility reviews have been conducted
on a confidential, bilateral basis, between the carrier and
the Commission

* Therefore, generally, there has been no public record of
proceedings, or the release of public reasons (with the
notable exception of the Unitel decision in October, 1996)
FASKEN
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Administration — Telecommunications

* In connection with the Globalive review, the Commission
established in July of 2009 a new Canadian ownership and
control review policy encompassing a flexible Four-type
framework:

» Type 1 - Confidential, bilateral review
* Routine review, little precedential value

+ Type 2 - Written, bilateral review, release of a public record
and decision

+ ownership/governance structure is complex or novel
» Precedential value

F
martineau (O

THNSTITUTE

Administration — Telecommunications (cont’d)

» Type 3 - Written, public, multi-party proceeding
+ ownership/governance structure is complex or novel
* Precedential value
« evidentiary record improved by 3 party submissions
. Type 4 - Oral, public, multi-party proceeding
* exceptional circumstances
+ ownership/governance structure is complex or novel
+ precedential value

« evidentiary record improved by 3™ party submissions and
available for public inspection

+ appearance of parties would more easily allow the
Commission to complete and test the evidentiary records

F
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Administration — Radiocommunications

* Ownership review administered by Industry Canada
» Applicant must demonstrate it is eligible to hold a licence

* When in doubt Industry Canada may initiate a review to
assess compliance

 Historically, proceedings have been held behind closed
doors and decisions of the Cabinet have been private (until
Globalive)

» Applicant generally provided a reasonable opportunity to
resolve issues and bring ownership into compliance

* No prescribed time limit within which Cabinet must make

its decision
FASKEN
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Administration — Broadcasting

Broadcasting is “Special”

+ It is not subject to the Telecom ownership review approach

* CRTC has both “administrative” and “public hearing” type review
processes (Broadcasting Circular 2008-8)

* Smaller and non-controversial transactions may be dealt with
administratively except that asset transfers always require a “public
hearing” for the issuance of a license under the Broadcasting Act
(“hearings” vs. “non-appearing hearings”)

» Applicants will be subject to detailed ownership analysis by CRTC
staff, which could be followed by a public hearing with more intense
scrutiny or “Regulated Negotiations” e.g.:

« Canwest acquisition of Alliance Atlantis;
* Ownership change of BCE involving the Teachers Pension Fund

marTINEA (O
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Administration — Broadcasting (cont’d)

Other

Change of control requires the payment of “benefits” in television and
radio transactions (not cable or DTH) — current benefits level is 10%
(television) and 6% (radio) of the “value” of the transaction

“Value” is broadly defined by CRTC and has been controversial

“Benefits” are incremental broadcasting related initiatives (e.g.
programming funds, new programs, grants to institutions), usually
payable over 5 years

Programming issues are often looked at the most closely — and extend
to program supply and trademark arrangements: does the licensee
exercise control over its own programming?

Formal “Network” agreements (reserved air-time) are not permitted

with non-Canadians
FASKEN
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When Regulators Collide

Until recently relative cohesion between regulators in the
context of ownership determinations

Occasional overlap between regulators in other contexts,
e.g. competition vs. communications, or between
radiocom (wireless operations) and broadcasting
regulation (and pension legislation) in connection with
takeover of BCE

However, most stark example of tension is playing out
today in relation to Globalive in the first purely telecom
ownership review by regulators with concurrent

jurisdiction
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Globalive — Why The Fuss?

* In its October 29, 2009 decision the CRTC determined
that the ownership structure of Globalive, a successful
bidder in Industry Canada’s 2008 AWS auction, was not
compliant with Canadian ownership rules

e Landmark decision because:

* Istwritten decision on ownership of a Canadian carrier since
Unitel

» 15ttime the CRTC conducted a public review, as per its new
policy

* Industry Canada had already conducted its confidential review of
Globalive’s ownership structure and found it to be compliant

* Globalive had already paid over $450M to secure its spectrum

marTINEA (O
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Globalive — The Facts

* Investors
* AAL - Canadian company controlled by a Canadian, A. Lacavera
* Orascom — Egyptian wireless communications company
» Structure included (after significant concessions made at hearing):
* Multi-tiered structure, with Orascom holding 5 of voting shares
*  65% of equity held by Orascom
« Virtually all of Globalive’s debt held by Orascom

+ 11 Directors: 4 nominated by AAL, 4 nominated by Orascom, and 3
Canadian Independent Directors, the first of which appointed by AAL

» Technology Services Agreement (TSA) with Orascom - $100M fee

* Trademark Agreement to licence “Wind” trademark owned by Orascom
*  AAL’s right to “put” its shares to Orascom at fixed floor price in year 3
* Veto powers in favour of Orascom over various key business decisions
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Globalive — The CRTC Decision

* CRTC identified concerns and proposed changes,
including:
* To give AAL right to elect a clear majority of the Board, increase
AAL’s nominees on Boards to 5, with Orascom nominating 4 and
each of AAL and Orascom nominating one Independent Director

* Monetary thresholds for vetoes, although increased at hearing,
inappropriately based on 5% of spectrum value instead of
enterprise value

* “put” provides evidence of Orascom’s influence

» TSA provided Orascom with influence over operating and
strategic decisions related to Globalive’s network

» Terms of trademark agreement were fine but adoption of WIND
brand indicative of Orascom’s influence (i.e. power to limit how

it is used)
FASKEN
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Globalive — The CRTC Decision (cont’d)

* CRTC noted that debt levels and financing arrangements
can be important evidence of where influence lies, and
present an opportunity for undue influence

 Other indicia of control by Orascom do not alone result in
influence that is both “dominant and determining”, BUT
coupled with the amount of debt CRTC cannot but
conclude that Globalive is controlled in fact by a non-
Canadian
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Globalive — Cabinet Appeal

» In a dramatic reversal, the Cabinet overturned the CRTC’s
decision on December 11, 2009

» Cabinet determined, among other things, that:

* No further board changes were required as influence of Orascom
directors offset by AAL nominees and independent directors

* Fixed price floor appropriately reflective of risk

* No immediate change to 5% threshold required but should be
increased to 5% of enterprise value at end of year 1

* TSA and Trademark Agreement while providing influence to

Orascom is not dominant or determining
FASKEN
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Globalive — Cabinet Appeal (cont’d)

* Although heavy concentration of debt and equity in the hands
of a single entity can result in significant influence, exceptional
conditions of the lending agreements which restrict the
protection to Orascom, and Globalive’s ability to renew the
debt for up to 6 years or retire it without penalty means that
Orascom is not able to control in fact the strategic or
operational decisions of Globalive as a result of debt financing

¢ Conclusion that Orascom can exercise influence, but as it is not
dominant or determining Orascom does not control Globalive
in fact

» Cabinet focus was on the negative impact of the CRTC decision
on wireless competition
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Globalive — The Saga Continues

* On January 8, 2010 Public Mobile filed an application in
the Federal Court for judicial review of the Cabinet
decision seeking an Order declaring that such decision
was without jurisdiction and for an Order to quash it

* One of the grounds alleged is that the Cabinet based its
decision on an improper purpose, namely to enhance

competition

* The jury remains out
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The Future?

» There has been talk for many years about the prospects of
reducing or eliminating Canada’s foreign ownership restrictions
for both telecom and broadcasting companies

* Changes appeared unlikely in a minority government context,
without broad public support

» Cabinet stated in Globalive that its Order was based on the
“facts of this particular case and has significant direct impact
only on Globalive”

* However, if the decision stands some have suggested that the
barn door has been irretrievably opened and have questioned
the merits of maintaining ownership prohibitions

marTINEA (O

INSTITUTE

38



Conclusion

» Next steps for foreign ownership restrictions?
 Stay tuned!
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Questions?

Laurence J.E. Dunbar
Tel: (613) 236-3882
ldunbar@fasken.com

Stephen P. Whitehead
Tel: (613) 236-3882
swhitehead@fasken.com

Barbara Miller
Tel: (416) 865-4410
bmiller@fasken.com
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Areas of Practice

Communications
Emerging Global Business

IP/Competition Interface

Education

BCL,
Oxford University, 1978

LLB,
Dalhousie University, 1976

Year of Call
Ontario, 1980

Fasken Martineau DuMoulin LLP

Barristers and Solicitors
Patent and Trade-mark Agents

Laurence J.E. Dunbar

Partner

Ottawa

Direct Line: 613 236 3882
Facsimile: 613 230 6423
Idunbar@fasken.com
www.fasken.com/laurence-dunbar

Laurence (Laurie) Dunbar joined Fasken Martineau DuMoulin's Ottawa office
as a partner in 2007, following the firm's merger with Johnston & Buchan
LLP. He had practised with Johnston & Buchan LLP as a partner for the
previous 26 years primarily in the areas of communications, anti-trust and
public law. Laurie is the chair of Fasken Martineau's communications law
practice group.

Laurie advises a wide range of Canadian and foreign carriers, public utilities,
telecommunications service providers and investors in the wireline, wireless,
cable television, satellite and Internet markets.

He has advised extensively on strategies to open domestic and international
telecommunications markets to competition as well as on related
interconnection, ownership, licensing and tariff issues. He advises on trans-
border telecommunications issues and on the application of Canadian foreign
ownership restrictions to investments in Canadian carriers and broadcasting
undertakings. He also advises clients on a wide range of radio spectrum issues
relating to the provision of mobile wireless (cellular and PCS), fixed radio and
satellite services.

In recent years, Laurie has advised airport authorities, electric and gas utilities
on strategies to leverage their infrastructure to provide telecommunications
services. He also advises on Internet-related issues including voice over
Internet protocol (VolP), ISP liability, e-commerce, interactive television and
IP-TV.

Laurie advises both domestic and foreign governments on legislative and
policy issues related to privatization, competition and regulatory reform in the
telecommunications sector including the restructuring of legislative, policy and
institutional frameworks, incentive-based alternatives to rate of return
regulation, and "universal service" mechanisms.

Recent public sector mandates include advising the Canadian Radio-television
and Telecommunications Commission (CRTC) on reform in the broadcasting
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Laurence J.E. Dunbar

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

sector; advising the Telecommunications Authority of Trinidad and Tobago on
the conduct of a spectrum auction; advising the Government of British
Columbia in connection with its "Digital Divide" project; the Ontario Energy
Board on its "smart metering” project for electrical utilities; CRTC and the
Commissioner of Competition on regulatory reform in the telecom sector; the
CRTC on procedural reform; the Government of Canada's
Telecommunications Policy Review Panel on legal issues in connection with
its 2006 review of Canadian telecommunications policy and legislation; and
the Saudi Arabian Communication and Information Technologies Commission
on competitive interconnection tariffs.

Laurie also advises on anti-trust issues including merger notification
requirements and competitive disputes. He has acted as counsel for the
Competition Bureau in an number of regulatory proceedings.

Laurie has also lectured extensively in respect of communications law and
public policy issues as a part-time professor of communications law at the
University of Ottawa Law School, as a special lecturer to assist in training
regulatory and legal staff at the CRTC, and as a lecturer for regulators in
developing countries on compliance with WTO requirements for open and
transparent regulatory frameworks and institutions.

Representative Experience

= Ontario court approves Bell and Rogers’ $80 million purchase of Look
Communications' spectrum and broadcast license
Advised Inukshuk Wireless Partnership (a joint venture of Rogers
Communications and Bell Canada)

= Barrett Xplore acquires wireless customers and assets from Storm Internet
Services
Advised Barrett Xplore Inc.

= CRTC releases "Review of the Regulatory Framework for Broadcasting
Services Canada"
Co-authored by Laurence J.E. Dunbar and Christian Leblanc

= Rogers Wireless Partnership establishes interconnection arrangements
with telephone companies across Canada
Counsel to Rogers Wireless Partnership (and its predecessor Rogers
Cantel Inc.)

= Rogers Wireless acquires Microcell Telecommunications
Advised Rogers Wireless Inc.
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Laurence J.E. Dunbar

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

Rogers Wireless Partnership in applications for cellular/PCS spectrum,
and spectrum auctions
Counsel to Rogers Wireless Partnership

Saudi Arabia commission approves interconnection tariffs to facilitate
introduction of telecommunications services to the country

Advised the Communications and Information Technology Commission in
Saudi Arabia

Teleglobe Canada sold
Counsel to Teleglobe Canada

Unitel Communications in CRTC proceedings to open long distance
market to competition
Regulatory counsel to Unitel Communications Inc.

Telecom companies in CRTC proceedings to establish price cap regime
for incumbent lead telephone companies in Canada and in proceedings
concerning deregulation of retail prices in local telephony and VolP
markets

Counsel to Rogers Communications Inc., Videotron Ltd., Cogeco Cable
Inc. and Shaw Communications

Telecommunications Policy Review Panel advises on policy and legislative
reform in Canadian telecommunications market
Counsel to theTelecommunications Policy Review Panel

Commissioner of Competition and Competition Bureau in CRTC
proceedings concerning deregulation of local telephone service pricing
Counsel to the Commissioner of Competition and Competition Bureau

Greater Toronto Airport Authority builds and operates new telecom
network
Counsel to the Greater Toronto Airport Authority

British Columbia to extend broadband telecom services to rural and
remote areas of province
Advised the Government of British Columbia

Canadian Cable Television Association in CRTC proceedings to open
local telephone market to competition
Counsel to Canadian Cable Television Association
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Laurence J.E. Dunbar

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

Ontario Hydro seeking ways to leverage telecommunications
infrastructure to provide telecommunications services to the public
Advisor to Ontario Hydro and other major electrical utilities in Canada

Rogers Communications in CRTC proceedings to establish new regime for
"essential services"
Counsel to Rogers Communications Inc.

Nisga'a Lisims Government in fibre optic build to extend broadband into
First Nations' communities
Counsel to Nisga'a Lisims Government

Ontario Energy Board "smart metering" initiative for remote monitoring
of electricity consumption
Advised the Ontario Energy Board

Presentations

Current Regulatory Issues and Policy in Telecommunications and
Broadcasting, Panel moderator, Insight Conference, April 30, 2007

The Winds of Change, Speaker, 2006 Regulatory Overview, UTC Canada
Conference, March 28, 2007

2nd Annual VolP Summit, Speaker, Canadian Information Exchange
Conference, February 19, 2007

Training Sessions for CRTC Staff on Legal and Regulatory Principles
Underlying Canadian Telecommunications Regulation, Lecturer,
November 7-10, 2006

Forbearance in Local Markets, Speaker, Insight 4th Annual Canadian
Telecommunications Forum, October 30-31, 2006

Telecommunications Policy Review Panel's Report, Panel Chair, Law
Society of Upper Canada, Communications Law Conference, April 2006

Impact of NAFTA on E-Commerce and Telecommunications, Speaker,
Trilateral Symposium on NAFTA-Ten Year Review, November 9-10,
2004

IP Changes Everything, Chairman, 2nd Annual Canadian
Telecommunications Forum, October 27-28, 2004
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Laurence J.E. Dunbar

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

VolIP-To Regulate or not to Regulate, Speaker, IP World '04, October 6,
2004

Speaking of VVolP, Panelist, May 13, 2004

How to Buy and Sell Broadband Capacity, Speaker, The Smart City
Summit, 2003

Publications

"CRTC Issues Important Decision on Canadian Ownership and Control”,
Communications Bulletin, October 29, 2009

"Dispute Resolution — New Developments: ADR in the Telecom Sector;
Binding Arbitration for Tower Sharing and Roaming in the Wireless
Market; and The New Telecommunications Consumer Agency", Paper for
the Law Society of Upper Canada, April 2008

"Industry Canada Releases Auction Policy Framework for Advanced
Wireless Services Spectrum”, Communications Law Bulletin, November
2007

"Review of the Regulatory Framework for Broadcasting Services in
Canada", Report for the Canadian Radio-television and
Telecommunications Commission, August 2007

"Division of Power and Interaction between Competition Law Authorities
and Sector-Specific Regulators in the Telecommunications Sector", July
2007

"The Winds of Change: 2006 Regulatory Overview and 2007 Outlook",
Paper for the Utility Telecommunication Council, March 2007

"Comparative Study on Interaction Between Competition Law Authorities
and Telecommunications Regulators in Australia, the United Kingdom,
Germany and the United States of America”, Study for the Competition
Bureau, August 2005

"Study on Procedural Reform: Mechanisms to Streamline and Expedite the
Regulatory Process", Study for the Canadian Radio-television and
Telecommunications Commission, June 2005

"Broadband Over Powerline Regulatory Issues”, Paper for the UTC
Canadian Utility Telecom Conference in Montreal, February 2005
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Laurence J.E. Dunbar

"Canadian Telecom Regulatory Update", Paper for the UTC Canadian
Utility Telecom Conference in Calgary, March 2004

"Recent Developments in Communications Law that Affect Electronic
Media", Paper for the 7th Annual Canadian IT Law Association, October
2003

"Regulation of Content on the Internet: New Developments”, Paper for the
Law Society of Upper Canada, April 2002

"Entering the Telecommunications Market - Business Opportunities &
Regulatory Issues", Paper for the Canadian Electricity Association, April
2001

"Regulations and Policies that Facilitate the Convergence of the Telecom,
Media and Information Technologies”, Paper for the International Bar
Association meeting held in Barcelona, Spain, September 1999

"Competition in Canadian Telecommunications: Managing the Transition
to Total Deregulation”, Paper for the European Forum on the Information
Highway, Multimedia and Telecommunications Deregulation, April 1997

"Transportation, Communications: The Constitution and the "Canadian
Economic Union™", Co-author, Report for the MacDonald Royal
Commission on the Economic Union and Development Prospects for
Canada, October 1985

"New Entry into Telecomunications Service Markets in Canada”, Co-
author, study for the Department of Comunications, April 1982

Memberships and Affiliations

Law Society of Upper Canada
Canadian Bar Association
International Bar Association
Pacific Telecommunications Council
Rideau Club (Ottawa)

Royal Ottawa Golf Club

Rankings and Awards

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

Canadian Rhodes Scholar
Chambers Global World's Leading Lawyers for Business (recognized as a
leading lawyer in telecommunications)
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Laurence J.E. Dunbar

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

= Lexpert Directory (consistently recommended as a leading practitioner in
telecommunications)

=  Who's Who Legal: The International Who's Who of Business Lawyers —
Regulatory Communications lawyers

*= The Best Lawyers in Canada (listed under Communications Law)

= 2008 Lexpert/American Lawyer - Guide to the Leading 500 Lawyers in
Canada

= PLC - Which Lawyer?Listed as aleader in the area of
Telecommunications (Canada) in 2009

Community Involvement

= Director and Past President of the Distress Centre of Ottawa

= Member of the Executive Committee and Past President of the Canadian
Association of Rhodes Scholars

= Director and Member of the Finance Committee of the Rideau Club,
Ottawa
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Areas of Practice

Communications

Government Relations and
Ethics

Technology and Intellectual
Property

Corporate / Commercial

Securities and Mergers &
Acquisitions

Navigating the Financial &
Economic Crisis

Education

LLB,
Queen's University, 1978

BA (Hons),
Carleton University, 1975

Year of Call
Ontario, 1980

Fasken Martineau DuMoulin LLP

Barristers and Solicitors
Patent and Trade-mark Agents

Stephen P. Whitehead

Partner

Ottawa

Direct Line: 613 236 3882

Facsimile: 613 230 6423
swhitehead@fasken.com
www.fasken.com/stephen-whitehead

Stephen Whitehead practises primarily in the areas of communications and
business law. He became a partner of Fasken Martineau when it merged with
Johnston & Buchan LLP in April 2007. Stephen had joined Johnston &
Buchan in 1983 after practising corporate and securities law at a large firm in
Ottawa, and became a partner of Johnston & Buchan in 1985.

Stephen provides a variety of business law services to clients in the
communications, financial and high technology industries, including advising
on the application of foreign ownership restrictions to communications and
media companies in Canada, the outsourcing of telecommunications and
software  development  requirements and the procurement of
telecommunications facilities and services.

He practises extensively in the field of satellite communications, including
advising on domestic, foreign and international regulation of satellite systems
and services and the negotiation of commercial agreements for the
interconnection of satellite and other telecommunications systems and for the
provision of satellite services.

Stephen also advises frequently on regulatory and commercial issues relating
to telecommunications and broadcasting companies.

He has been the corporate secretary, since its inception in 1997, of the industry
consortium that supervises the Canadian regulatory regime for subsidizing
local telephone service in high cost areas.

Representative Experience

= Shaw Communications closes $650 million senior note offering
Special regulatory counsel to Shaw Communications Inc.

= Shaw Communications closes $1.25 billion senior note offering
Special regulatory counsel to Shaw Communications Inc.
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Stephen P. Whitehead

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

Rogers and Bell conclude $80 million purchase of Look Communications'
spectrum and broadcast license pursuant to uniquely structured
transaction

Advised Rogers Communications Inc., Bell Canada and Inukshuk
Wireless Partnership

Distributel acquires ThinkTel
Advised Distributel Communications Limited

Distributel acquires Cybersurf’s telecommunications assets
Advised Distributel Communications Limited

Quebec Court of Appeal hands major victory to Bell Canada debenture
holders contesting fairness of BCE buyout

Co-counsel to the ad hoc committee of holders of debentures issued under
Bell Canada's 1976 and 1996 trust indentures

Barrett Xplore acquires wireless customers and assets from Storm Internet
Services
Advised Barrett Xplore Inc.

True North Records announces strategic investment by Canadian group
led by Linus Entertainment
Advised Linus Entertainment

National cable television operator makes major acquisitions of cable
systems in Alberta and British Columbia

Continuing representation of a national television operator on major
acquisitions of cable systems in Alberta and British Columbia in 2005 and
2007.

Private equity firms eye potential acquisition of Canadian satellite
operator
Advised private equity firms

Persona Communications sold to Bragg Communications
Advised Persona Communications in respect of regulatory matters.

CRTC advised on use of industry consortium to supervise establishment of
national do-not-call list
Advised the CRTC
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VolIP service provider in CRTC consultations relating to consumer
notification policies for 911 emergency services
Represented a VolP service provider

Major cable television operator negotiating pay-per-view sports
programming agreements
Continuing representation of a major cable television operator

Telecommunications carrier in commercial arrangements relating to
construction and operation of fibre optic network in Eastern Canada
Continuing advice to a telecommunications carrier

Presentations

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

The Regulatory Framework for Canadian Wireless, Pacific Northwest
Wireless Summit, January 19, 2009

Legal Perspectives on Spectrum Ownership and the Canadian Regulatory
Environment, The Future of WiMax in Canada, November 6, 2008

Canadian Wireless Telecommunications Association Seminar, June 6,
2007

The Business Models That Will Make VolP a Commercial Success,
podcast, February 2006

Video Distribution in the Caribbean: A Canadian View, Presenter,
Caribbean Cable and Telecommunications Association, January 2006

Legal Perspective on Piracy in Digital Rights, Presenter, Canadian Digital
Broadcasting Summit of the Canadian Satellite Users Association,
February 2003

Remaining Barriers to Free Trade in Transborder Satellite Services,
Presenter, Canadian Satellite Users Association Conference, March 2000

WTO, Satellites and the CRTC, Presenter, Canadian Satellite Users
Association Conference and Trade Show, March 1998

Regulatory Issues in Space Communications, Session Co-chair,
International Bar Association, November 1997

DTH Has Arrived! Emerging Opportunities and Increasing Competition,
Conference chair, Insight Conferences, October 1995
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Stephen P. Whitehead

Publications

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

"Recent Developments in the Allocation of Orbital Slots in Canada”, Co-
author, article published in the Newsletter of the Outer Space Committee
of the International Bar Association, August 2002

"Copyright and Trade Issues: Perspectives of a Telecommunications
Lawyer", Paper presented at the Centre for Trade Policy and Law, 2001
Trade and Culture Conference, November 2001

"When Communications Law Meets Copyright Law", Paper presented at
the Law Society of Upper Canada Conference, New Developments in
Communications Law and Policy, April 2000

"WTO Commitments and Satellite Communications in North America",
Article published in Newsletter of the Outer Space Committee of the
International Bar Association, October 1998

"The New Regulatory Framework for Broadcasting Distribution
Undertakings", Paper presented at the Canadian Institute 1997 Canadian
Cable, Satellite, and Broadcasting Congress, June 1997

"Regulation of Foreign Ownership of Canadian Specialty Services", Co-
author, paper presented at the Insight conference on the New Specialty
Channels, September 1996

"Recent Developments in Canadian Regulation of Satellite Services", Co-
author, paper presented at the Canadian Satellite Users Association
Conference and Trade Show, March 1996

"Recent Developments in Canadian Regulation of Low Earth Orbit
Satellite Systems", Paper presented at a meeting of the International Bar
Association, September 1995

"CRTC Regulation of U.S. Direct-to-Home Satellite Services", Paper
presented at the Carleton University Symposium on the Role of the U.S. in
the New North America, November 1994

"Current Policies and Practices in Cable Services Regulation: Finance &
Ownership", Paper presented at the Infonex Conference on Cable Services
in Canada, June 1994
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Stephen P. Whitehead

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents

"Foreign Ownership Regulation of Global Satellite Systems", Paper
presented at The Law Society of Upper Canada/Canadian Bar Association
Conference on Communications Law and Policy, May 1994

"Review of Rates for Telesat's RF Channel Services", Paper presented at
the Canadian Satellite Users Association Conference and Trade Show,
March 1994

"Multi-national Use of Satellite Mobile Communicatons: The Canadian
Experience"”, Paper presented at a meeting of the International Bar
Association, October 1993

"Overview of Regulatory Framework & Key Issues in Cable Services
Regulation”, Paper presented at the Infonex Conference on Canadian
Cable Services Regulation, June 1993

"Overview of Telecom Issues”, Paper presented at the Canadian Satellite
Users Association Conference and Trade Show, February 1993

"Regulation of Ownership of Broadcasting Undertakings", Paper presented
at The Law Society of Upper Canada Conference on Canadian
Communications Law and Policy, April 1990

"Regulation of Transborder Satellite Use", Paper presented at the
Canadian Satellite Users Conference, March 1987

Memberships and Affiliations

Vice-Chairman of the Outer Space Committee of the International Bar
Association from 1996 to 2000

Rankings and Awards

Stephen is consistently recognized by independent guides as a leading
lawyer in telecommunications, media and technology, including in
the Chambers Global Guide to the World's Leading Lawyers,
LEXPERT, PLC Which lawyer?, and the International Who's Who of
Business Lawyers.
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Community Involvement

= Stephen is a volunteer with the Canadian Cancer Society. He is the
president of the Ottawa Unit Council, which is the senior advisory group
for the Ottawa branch of the Society. He is also a member of the
executive committee, with responsibility for sponsorship matters, for the
Ottawa-area Relays For Life, the Society's signature fundraising event.

Fasken Martineau DuMoulin LLP
Barristers and Solicitors
Patent and Trade-mark Agents
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Areas of Practice

Communications
Project Finance
Joint Ventures

Cross-Border and
International Transactions

Corporate / Commercial
Corporate Governance

Securities and Mergers &
Acquisitions

Education

BCL, 1977
McGill University

LL.B., 1979
McGill University

Called to the Bar
Ontario, 1981

Barbara Miller

Partner

Toronto

Direct Line: 416 865 4410
Facsimile: 416 364 7813
bmiller@fasken.com
www.fasken.com

Barbara Miller is the immediate past Co-Chair of Fasken Martineau's National
Communications Law Practice Group. Her practice is broadly based and multi-
faceted, but has been concentrated in the last decade in the communications sector,
about which she has extensive knowledge. She has been engaged in connection
with many of the leading investments in, and acquisitions, dispositions and
financings of telecommunications and broadcasting entities in Canada, in addition
to providing general regulatory advice to industry members. Barbara regularly
counsels clients on the structuring of transactions to comply with Canadian foreign
ownership restrictions. She has represented AT&T in Canada since the early
1990's, including in all aspects of its investments in AT&T Canada and, through
AT&T Wireless (now Cingular Wireless), in Rogers Wireless, as well as in
relation to AT&T's joint ventures with British Telecommunications and its
subsequent dispositions of these investments. Barbara also advises U.S. cable
networks in their dealings with Canadian regulatory authorities and has been
involved in film financings and domestic and international production and co-
production agreements on behalf of clients, such as CHUM Limited (now
CTVglobemedia).

In the banking area, Barbara represents both domestic and foreign lenders as well
as corporate and institutional borrowers. She has been engaged in multi-
jurisdictional, multi-currency and multi-lender financings, project loans, leveraged
buyouts, distressed preferred share transactions and other forms of debt
restructurings. She frequently provides advice on the granting of security interest
on all types of tangible and intangible property. Barbara has a particular expertise
in financing transactions involving telecommunications and broadcasting
companies and has acted in this regard for both major service providers and
equipment suppliers, in addition to lenders.

Outside of the communications arena, Barbara represents her clients on a wide
variety of international, cross border and domestic merger and acquisition
restructurings and banking transactions, including project and infrastructure loans.
In her role at team leader, she coordinates the advice provided by others members
of her firm, local counsel and other external advisors. As well, she acts for
directors and officers on matters of corporate governance, and has particular
expertise in advising corporate trustees and their management teams in relation to
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their fiduciary duties.

Barbara sits on several boards of directors and management teams, both on behalf
of clients and in her personal capacity, including on the Board of Cosmopolitan
Television. She has been an active participant in Fasken Martineau's management
and has served in numerous capacities, including a three-year term on her firm's
Executive Committee, as Chair of the Professional Personnel Committee, and on
the Compensation Committee and the Governance and Compensation Review
Task Force. Barbara has consistently received the highest AV Peer Review Rating
in Martindale-Hubbell.

Barbara is a frequent speaker and panellist at seminars. She has chaired and
participated in many conferences on the subject of Canada’s foreign ownership
restrictions relating to broadcasting and telecommunications companies, including
the Law Society of Upper Canada’s National Symposium in April of 2008. She
has been a lecturer for the telecommunications management course offered by the
Faculty of Applied Science and Engineering of the University of Toronto through
its Professional Development Centre. Barbara participated in a regulatory
roundtable discussion on VolP at the IP World Conference and chaired a recent
panel on Deal Protection Mechanisms in Cross-Border Transactions at one of
Canadian Institute's Advanced Forums on Mergers and Acquisitions.

Representative Experience

= Representing three equipment suppliers and lenders to Globalive Wireless
Management Corp., one of the new entrants recently licensed pursuant to the
2008 advanced wireless spectrum auction.

= Acting for VisionTV in connection with the sale of its business to
ZoomerMedia Limited.

= Advised the bidder selected to design, construct and operate the next
generation communications network to be deployed on behalf of the Toronto
Waterfront Revitalization Corporation.

= Advised a bidder in relation to Infrastructure Ontario’s Nuclear Procurement
Project at the Darlington site.

» Key Brand Entertainment acquires Live Nation's North American Theatrical
Company
Advised Key Brand Entertainment

= CTVglobemedia completes purchase of Vancouver radio station CFBT-FM
Advised CTVglobemedia Inc.
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Counsel to the lenders to short-listed bidder for development of new hospital
centre for North Bay General Hospital
Advised the lenders

TCHC lIssuer Trust completes $250 million debenture offering for long term
development / revitalization of Regent Park
Advised TCHC Issuer Trust

Bell Globemedia acquires CHUM
Advised CHUM Limited

Hearst Corporation in venture with Corus to develop and launch
Cosmopolitan Television
Advised Hearst Corporation

Ipsos-Reid acquires Camelford Graham
Advised Ipsos-Reid

All Communications Network of Canada acquires Excel Telecommunications
and VarTec Telecom
Advised All Communications Network of Canada Co.

Magna completes US$431 million acquisition of New Venture Gear from
DaimlerChrysler
Advised DaimlerChrysler

Cable operator Persona Inc. acquired for $406 million by consortium of
Canadian and U.S. private equity groups

Advised Hicks, Muse, Tate & Furst Incorporated and Canadian Cable
Acquisition Company Inc.

AT&T Canada completes $5 billion restructuring
Advised AT&T Canada Corp.

AT&T Corp. completes $5.5 billion "back-end" acquisition
Advised AT&T Corp.

TD Securities and JP Morgan provide $7.7 billion lending facility to finance
acquisition by TELUS of ClearNet Communications
Advised TD Securities and JP Morgan

AT&T Canada and Metronet complete $7 billion merger
Advised AT&T Canada Corp.

Trusts make indirect acquisitions of voting control of significant Canadian
corporations
Advised the corporate trustees of seven separate trusts and their directors
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Northern mining company signs Design Build and Service and Maintenance
Agreements with regard to a terrestrial microwave-based communications
system

Advised a Northern mining company

Selected Presentations

Canadian Association of Broadcasters Convention, Opening Remarks to the
Regulatory Track, November 3-4, 2008

ALFA International Women’s Institute Program, Washington, October, 2008

Law Society of Upper Canada, National Symposium on New Developments in
Communications Law and Policy, April 25-26, 2008

Canadian Wireless Telecommunications Association’s Education Series
Seminar, June 6, 2007

Canadian Wireless Telecommunications Annual Conference, May, 2006

Third Annual Canadian Telecommunications Forum, October 31-November 1,
2005

The Canadian Institute: Advanced Forum on Mergers & Acquisitions, April
14-15, 2005

Selected Publications

"Industry Canada Releases Auction Policy Framework for Advanced Wireless
Services Spectrum”, Communications Law Bulletin, November 2007

"Canadian Telecom Policy Review Panel Report”, Communications Law
Bulletin by Donald M. Dalik, James D. Piers, Barbara Miller and Francis Fox,
P.C., Q.C., March 2006

"The CRTC decision on regulation of VVoIP services", Communications Law
Alert by Bruce Tattrie, Barbara Miller and Jean-Frangois Hébert, May 2005

"Decoding of Encrypted Satellite Signals: Radiocommunication Act
Provisions Violate Charter”, Communications Law Bulletin by Barbara Miller,
Jean-Francois Hébert, Jamie Pennell, Mathieu Leblanc-Gagnon, December
2004

"Voice Over Internet Protocol (VolIP)", Communications Bulletin by Jim
Piers, Barbara Miller, Jean Francois Hebert, August 2004

"Building a National Network from the Ground Up", Author, Telephony
magazine, May 2001
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= "Foreign Ownership in Canadian Telecommunications: Can an Explosion be
Regulated?”, Breaking the Mould: Reconceiving Telecommunications
Regulation, February 17-18, 2000

Memberships and Affiliations

= Corporate Secretary to the American Chamber of Commerce in Canada and
served a two year term as a member of its Management Team

= Member, International Telecommunications Committee of the Canadian
Council for International Business

= Member, Canadian Chamber of Commerce Ecomm-Telecomm Working
Group

= Member, Canadian Bar Association

= Member, International Bar Association

Honours and Awards

= In 2006, Barbara was presented with the American Chamber of Commerce in
Canada's Achievement Award in recognition of the significant work
undertaken by her on behalf of the organization, which contributed to its
growth and development

Community Involvement
=  Member, B'nai Brith Canada Foundation

= Participant in the Law Society of Upper Canada's "Feed the Hungry" breakfast
program
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Chambers Global places
Fasken Martineau in its top
band and recognizes four
leading lawyers in the
telecommunications and
broadcasting category

Practical Law Company:
Which Lawyer? recognizes
four members of our
Communications Law Group

Who's Who Legal
recognizes three lawyers
from our Communications
Law Group for their
expertise in Regulatory
Communications

Best Lawyers in Canada
(2010) ranks the firm top in
Communication Law Group
and names five lawyers from
the team

www.fasken.com

Vancouver Calgary Toronto

Communications Law

Communications companies in Canada operate in a regulated environment and many are
subject to extensive licensing and other requirements, including foreign ownership
restrictions. These companies must deal with convergence and industry consolidation as
they face increasing competition from domestic and foreign sources. Fasken Martineau’s
internationally recognized Communications Law Group has the required expertise in the
regulatory environment and the complex industry in which you operate to assist you in
establishing and growing your communications business in Canadian and global markets.

Our Clients

Communications companies look to us for advice and counsel on the major issues
confronting their operations in Canada. We represent wireline and wireless
telecommunications carriers, resellers and telecommunications service providers, internet
service providers, new media undertakings, radio and television broadcasters, Canadian
pay and specialty services, non-Canadian satellite services, cable television, satellite
distributors, and independent producers. We also act for investors, including financial
institutions, governments and other public institutions.

Clients trust us with their most pressing communications matters because we offer:

e Unparalleled resources — We have the largest communications team of any
Canadian-based law firm, ensuring personal attention and specialized expertise in all
facets of communications law. Our lawyers have been involved in nearly every major
communications regulatory proceeding in Canada over the past 30 years and countless
commercial transactions relating to the communications industry.

¢ Knowledge of government — \We maintain day-to-day contact with key government
authorities whose policies affect communications, trade and business law clients. We
keep our clients apprised of the changing licensing and regulatory compliance issues,
policies and laws that affect the communications industry.

¢ Knowledge of industry — \With extensive experience advising communications clients
on the Canadian regulatory environment as it has evolved, we have
in-depth knowledge of the commercial issues facing our clients. This allows us to
efficiently address and resolve our clients’ commercial and regulatory concerns.

¢ Geographic advantage — With our presence in Canada’s key business centres and our
active communications practice in Ottawa and the EU, we can resolve domestic and
international obstacles that complicate transactions and service delivery.

Our Expertise

We advise and counsel clients on a broad variety of communications matters including:
e Content acquisition and licensing

e (Cross-border issues, including foreign ownership restrictions, NAFTA and WTO

e Entertainment matters

e Financings through both debt and private and public equity

¢ Intellectual property issues arising under the Copyright Act

e Interactions with government, including the Canadian Radio-television and
Telecommunications Commission (CRTC), Industry Canada and the Copyright Board

e Licensing approvals and regulatory compliance

e Mergers, acquisitions, divestures, takeover bids, reorganizations and strategic alliances
e Network and spectrum acquisitions and deployments

e Operational support, including tax planning

e Statute compliance including Canada’s Broadcasting Act, the Telecommunications Act,
the Radiocommunication Act and the Copyright Act.

Ottawa Montréal Québec City London Paris Johannesburg
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Selected Experience

Advised Distributel Communications Limited in its
acquisition of the assets of Cybersurf Corp. and in its
acquisition of ThinkTel Communications Limited.

Advised Inukshuk Wireless Partnership (a joint venture of
Rogers Communications and Bell Canada) in its $80 million
purchase of Look Communications' spectrum and broadcast
license.

Advised Channel Zero Inc., a private Canadian television
broadcaster, in its purchase of CHCH-TV in Hamilton and
CINT-TV in Montreal from Canwest.

Advised Prestige Telecom Inc. in its $20 million acquisition
of Radian Communication Services (Canada) Limited.

Representing Rogers Wireless in Industry Canada’s
proceeding on Advanced Wireless Services spectrum auction.

Advising participants in the CRTC's new media proceeding.

Representing Barrett Xplore Inc. and Barrett Broadband
Networks in spectrum matters, acquisition of satellite
capacity and business transactions.

Representing several participants in CRTC's accessibility
proceeding for disabled persons.

Advised Hearst Corporation in connection with its joint
venture with Corus Entertainment Inc. to develop and launch
Cosmopolitan Television.

Advised Rogers Media Inc. with respect to obtaining
regulatory approval in regards to its acquisition of the Citytv
stations from CHUM.

Advised the Canadian Television Fund in preparation for a
public hearing into its future before the CRTC, which
reviewed key recommendations offered by a task force
commissioned by the CRTC.

Advised CoopTel Coop de télécommunication and Déry
Télécom in their acquisition of Cable-Axion Digitel, a
company specializing in cable television services and Internet
access.

Toronto Ottawa Montréal

Calgary

Advised CTVglobemedia Inc. on its purchase of Vancouver
radio station CFBT-FM.

Advising Non-Canadian television services on Canadian
market entry requirements.

Advised CTVglobemedia Inc. on the $375 million sale of its
Citytv stations to Rogers Media Inc.

Advised Persona Communications Corp. in its acquisition
of Delta/Coast and the sale of Persona to Bragg
Communications.

Advised and represented the Utilities Telecom Council of
Canada in specialized structure allocation for electrical
utilities.

Advised Craig Wireless on a $40 million private placement
on the TSX venture exchange. Advised on Bill C-61
amendments to the Copyright Act.

Advised on telecommunications deferral account

proceeding.

Advised clients on building access, support structures, and
access to municipal rights-of-way.

Represented broadcasting distribution undertakings and
background music suppliers in Copyright Board hearing to
determine royalties payable for use of music by satellite radio
services.

Advised a consortium led by record label Linus
Entertainment on the acquisition of the iconic Canadian
label True North Records.

Represented the Coalition of Canadian Audio-visual
Unions in CRTC proceedings to consider application by
CanWest Media Inc. to acquire control of Alliance Atlantis
Communications Inc.

Québec City London Paris Johannesburg
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The information provided in this booklet is not intended as legal advice.



