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1.

Introduction

For many years, clients have assumed that their personal assets were sheltered from business and
professional liability by limited liability corporations and more recently for professionals by
limited liability partnerships.
However with the expansion of directors’ and officers’ liability and increasing litigation against
professionals such as lawyers and accountants, business people and professionals have increasing
concern for personal liability and there is a corresponding search for guidance in formulating
asset protection plans. The techniques range from freezing future growth, moving assets
offshore, and gifting to others either outright or through a trust. This paper will explore one of
these techniques, namely the use of a discretionary trust for asset protection objectives.
2.

Asset Protection Trusts

The concept of a trust has been with us since the Middle Ages and over the centuries has been
adapted to the demands and needs of society. This adaptability caused Maitland to declare the
idea of the trust the “greatest and most distinctive achievement” of Equity.1 In broad terms it
might be said that the trust is a means of preserving and managing wealth for the benefit of one
or a number of persons. Use of a trust for asset protection is but one example of this use of
trusts.
An asset protection trust is typically established when an individual transfers or conveys assets to
a trust where the interests of the beneficiaries are not fixed but are dependent on the exercise of
discretion by the trustees.
Asset protection trusts can be established by one or more persons for the benefit of him or herself
and/or others, inter vivos or on death where there is a concern by the testator that if the assets
were gifted outright to an intended beneficiary they might become subject to the claims of the
creditors of that beneficiary or be dissipated by such beneficiary because such beneficiary is a
spendthrift.
Generally speaking, a fully discretionary trust affords the greatest protection in that the right of a
beneficiary is limited to what the trustee(s) determine to distribute to such beneficiary. Until
such time as the trustee(s) exercises his or her discretion, the only right of a beneficiary is the
right to be considered as a recipient of a distribution.
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-2A creditor who obtains a judgment against a beneficiary of a fully discretionary trust has no
better claim than the beneficiary. Thus defining and limiting the interest of a beneficiary is very
important. The broader the trustee’s discretion, in general, the greater the protection. This
protection is magnified if there are multiple beneficiaries among whom a trustee may “sprinkle”
distributions. Finally, a beneficiary’s interest in a trust may change depending on his or her
circumstances. For example, a trust providing for mandatory distributions might convert to a
discretionary trust if the beneficiary becomes insolvent.
To maximize the protection against creditors, it is advisable that a beneficiary not be a trustee. If
a settlor who has transferred assets to a trust for the objective of asset protection has control over
the trust and has discretion over the distribution of the trust assets, the effectiveness of the trust’s
protection is reduced or eliminated, as an attacking creditor could assume the position of the
settlor as trustee exercising control over the trust and could as a consequence exercise the
settlor/trustee’s discretionary power and distribute trust assets for the ultimate benefit of the
creditor.
In spite of this consequence, the ability to have some control over the trust may be an important
factor for a settlor contemplating an asset protection trust. If a settlor must also be trustee, and in
particular if he/she is also a discretionary beneficiary, he/she should be a minority trustee, giving
him/her some input into the trust decision-making process, without having complete control and
thereby endangering the effectiveness of the asset protection trust.
One question which has arisen is the effects of the bankruptcy of a trustee of a trust on the trust’s
assets. The answer is that bankruptcy has no automatic effect on a trusteeship. The bankruptcy
trustee is vested only with assets that the bankrupt does not hold in trust for others. The
bankruptcy trustee in not vested with any status that the bankrupt might have (director; trustee;
mayor). A trusteeship is not automatically terminated by the bankruptcy (absent the trust so
stipulating). However, the bankruptcy trustee may be appointed to replace the bankrupt as trustee
by application under the Trustee Act, if there is otherwise no mechanism for replacement, since
bankruptcy is generally good grounds for the court to remove a trustee. If the trust has a
mechanism for others (say, the other trustees, or beneficiaries) to remove and replace a trustee
because of bankruptcy, that mechanism should govern.2
Once assets are transferred to a discretionary trust, provided the transferor is not the sole trustee
or does not maintain control over the actions of the trustees, the assets are no longer considered
the property of the transferor. Thus, such assets should not be subject to attachment by his/her
judgment creditors or bankruptcy trustee.
The trustees of the trust could be authorized to make discretionary distributions of income or
capital to or for the benefit of certain specified beneficiaries (usually family members). The
individual contributing to the trust can, in certain circumstances, be a beneficiary. It is common

2

In the case of Newbank Group Inc. (Trustee of) Estate of Handelman 4 OR (3d) 626 (1991); 6 CBR (3d) 240, the
trust allowed a trustee to name a replacement for a bankrupt trustee and when that trustee became bankrupt the
court held that this power was not intended to be exercisable by the very trustee who would be removed using
that power because he/she was bankrupt. Thus the court removed the bankrupt and appointed in his place the
firm that was also his bankruptcy trustee, using the Trustee Act.
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-3in such a discretionary trust to provide that the trustees are prohibited from making any
substantial distribution to any beneficiary who is insolvent although the trustees may make
maintenance distributions for his/her benefit. The individual who establishes or contributes
substantial assets to the trust should not be the sole trustee or in a position to control the actions
of the trustees.
When assets are transferred to a discretionary trust, the transferor generally will lose “control” of
those assets as the distribution of any trust capital or income would be dependent on the decision
of the trustees, and the transferor should not be in a position to control the actions of the trustees.
There are a number of issues that must be considered in establishing a trust to hold assets,
including the choice of current and future trustees and beneficiaries, the purposes for which the
trust funds are to be used, tax issues and the loss of control over the trust assets.
3.

Tax Issues - Inter vivos trusts
(a)

Transfers to a Trust – General Rule

Subject to a few exceptions discussed in more detail below, when there is a transfer of legal
ownership of property to a discretionary trust, there is a disposition of the property at fair market
value. This may result in a realization of accrued capital gains. Further, for tax purposes, trusts
are deemed to dispose of their assets every 21 years at fair market value thus resulting in the
realization of all accrued capital gains and the payment of income tax thereon.
(b)

Spousal, Alter Ego and Joint Partner Trusts

An exception to this general rule is where property is transferred to a qualifying spousal, alter
ego or joint partner trust. In such a case there will not be a disposition of the property at the time
of the transfer to such a trust unless the transferor elects that the disposition occur at fair market
value. These trusts are also not subject to the 21 year deemed disposition rule. However, on the
death of the spouse, the individual or the individual and his/her partner, as the case may be, there
will be a deemed disposition of the trust property at its then fair market value.
A qualifying spouse trust is one established by an individual for the benefit of his/her spouse.
The terms must provide that the spouse is to receive all of the income of the trust which arises
before the death of the spouse and no person except the spouse may, before the spouse’s death,
receive or otherwise obtain the use of any of the income or capital of the trust.
An alter ego trust is one which is established after 1999 by an individual who has attained the
age of 65, the terms of which provide that the individual is entitled to receive all of the income of
the trust that arises before the individual’s death and no person except the individual may, before
the individual’s death, receive or otherwise obtain the use of any of the income or capital of the
trust.
A joint partner trust is one which is established after 1999 by an individual who has attained the
age of 65, the terms of which provide that the individual or the individual’s spouse is, in
combination with the other, entitled to receive all of the income of the trust, and no person may
receive or otherwise obtain the use of the income or capital of the trust.
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-4In all three types of trusts noted above it is contemplated that the trust will have contingent
beneficiaries who will receive the income and/or the capital of the trust after the death of the
spouse, the individual or the individual and his/her spouse in the case of the joint partner trust.
In addition, in all three types of trusts noted above, the transferor and the trust must be residents
of Canada.
It is worth repeating that to ensure the transfer of property by an individual to an alter ego or
joint partner trust does not constitute a taxable event to the individual, the individual must be 65
years of age at the time such trusts are created and property is transferred to such trusts.
These trusts, while tax effective in that a transfer of property to them does not generally trigger a
taxable disposition, may not offer the same level of asset protection that a discretionary trust
offers. Discretionary trusts offer the benefit of some protection of property from the claims of
future creditors of the contributor and the beneficiaries. In the context of a spousal trust,
provided the contributor of property to the spouse trust engaged in the transaction at an
appropriate time, since the contributor is not a beneficiary of the spouse trust, the capital and
income of the trust may be protected from the claims of the contributor’s creditors. This same
protection may not, however, be available to an alter ego trust or a joint partner trust.
The level of protection afforded by a transfer of property to an alter ego or a joint partner trust
will be restricted in that the settlor/contributor (in the case of the alter ego trust) or the
settler/contributor and/or his or her spouse or common law partner (in the case of a joint partner
trust) must be entitled to receive all of the income of the trust in order for the tax rollover rules to
apply. Further, if the contributor is the sole trustee and is entitled to encroach on all of the
capital, there may be an argument that the assets still belong to the contributor.
Pursuant to subsection 67(1) of the Bankruptcy and Insolvency Act (Canada)3 property of the
settlor of an alter ego or joint partner trust may be considered to be “property of a bankrupt”
which property vests in the bankruptcy trustee. Property is broadly defined in the Bankruptcy
and Insolvency Act and property vesting in the bankruptcy trustee includes all property that may
be acquired by or devolve to the settlor of an alter ego or joint partner trust before his or her
discharge from bankruptcy. Such property also includes powers in, over or in respect of the
property as might have been exercised by the bankrupt settlor for his or her own benefit. The
latter provision raises concerns that might be addressed by not having the settlor be the sole
trustee and ensuring he/she not have a veto power.
In the case of an alter ego or joint partner trust, consideration should be given to the best method
of protecting the settlor’s assets from being seized by the trustee in bankruptcy to satisfy the
settlor’s obligations to creditors. One method of safeguarding such an interest is to ensure that
the distribution of capital to the settlor is either precluded or is entirely within the trustee’s
discretion.

3

Bankruptcy and Insolvency Act (Canada) R.S., 1985, c. B-3
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-5These measures will not, however, offer any protection to the settlor where the initial transfer of
property to the alter ego trust or joint partner trust is successfully challenged.
(c)

Attribution Rules

In establishing a trust for asset protection purposes it is also necessary to be aware of the various
income and capital gains attribution rules in the Income Tax Act. 4 As a result of these rules, the
loan or transfer of property to a conventional trust for the benefit of a spouse, minor children or
certain specified relatives may not succeed in removing such income from the hands of the
settlor or transferor for income tax purposes. As a result, in many instances a trust arrangement
may be neutral from an income tax perspective (i.e. the income and capital gains will continue to
be taxed in the hands of the transferor). Where, however, the primary objective is asset
preservation, the desired end has been achieved as the settlor’s assets have been placed beyond
the reach of potential creditors. The ultimate goal, however, will have been attained on the
successful design of a plan which achieves income tax savings combined with the initial asset
preservation goal. For example subsection 75(2), which taxes all of the income, gains and losses
of the trust in the hands of the transferor, will apply if the transferor retains a certain measure of
control or if he or she is a capital beneficiary or the property of the trust can otherwise revert to
him or her.
4.

Offshore Asset Protection Trusts

Asset protection trusts which are established in offshore jurisdictions operate on the same legal
principles as domestic trusts. However, the protection from creditors is enhanced, as the
attacking creditor must now overcome a foreign legal regime, in addition to Canadian
proceedings, before gaining access to trust assets.
There are many jurisdictions which, due to favourable tax and secrecy laws, are attractive for
establishing an offshore asset protection trust. Some of these jurisdictions have enacted
legislation specifically designed to attract such trusts and the secrecy laws of such jurisdictions
make finding the situs of such trust assets challenging for the creditor.
Another hurdle which faces creditors is that most of these jurisdictions have legislation which
refuses to recognize foreign judgments, thus providing extremely effective asset protection. As a
result, the attacking creditor is forced to commence an action in the jurisdiction where the trust is
located, once the creditor succeeds in locating the trust jurisdiction. Additionally, under most
asset protection trust legislation, creditors face another obstacle as their claims become statutebarred after a specified time period, ranging from one to six years.
Lastly, once the foreign action is commenced, most jurisdictions allow a creditor to attack the
conveyance to the trustee on the same principles as Canadian law, namely, a creditor must
establish that it was defrauded or hindered by the transfer of the asset, that the settlor knew of the

4

See Subsection 56 (4.1), 74.3, 74.5(7), 75(2), and 107 (4.1) of the Income Tax Act R.S.C. 1985, c. 1 (5th Supp.).
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-6creditor’s claim at the time of the transfer, or the settlor became insolvent by virtue of the
transfer.5
5.

Limits to Judgment Protection

In any discussion concerning asset protection, it is important to bear in mind that in Ontario, as
in other jurisdictions, judgment creditors and bankruptcy trustees have various means by which
to claim, and in fact regularly claim, that transfers of assets or settlements (whether to a family
trust or otherwise) were done as an attempt to defeat or frustrate existing or potential claims
against the individual’s assets. Asset transfers will be particularly subject to attack:
(a)

where an individual has taken steps after a claim has been made or in anticipation
of a claim and, without the assets which have been moved, the individual would
be insolvent or otherwise facing bankruptcy;

(b)

where transactions are between spouses or other related persons; or

(c)

if an individual seeks to obtain benefit from or use of the asset notwithstanding its
supposed transfer.6

Vulnerability to such attacks will depend upon the particular circumstances and the assets in
question, as well as the timing of the disposal of the assets. Where any such transaction could be
characterized as dishonest by a reasonable person, or in substance is intended to defraud
creditors of their proper remedies, it should not be undertaken.
A transfer of assets must be genuine to be successfully upheld against the claims of third parties.
The transferor therefore must realize that he/she cannot later change his/her mind about the
transfer. The transferee should be the owner of the asset.
It should not be forgotten that possible creditors include not only business creditors but spouses
as well. In the context of family law, recent case law serves as a warning that transactions aimed
at defeating the claims of spouses under the Family Law Act may be attached as a fraudulent
conveyance.
There is case law in Ontario providing that a settlor’s spouse may have creditor status to attack a
transfer of assets as a fraudulent conveyance pursuant to the Fraudulent Conveyances Act. In
Stone v. Stone,7 the plaintiff widow challenged an inter vivos transfer by her husband to his

5

6

7

For an interesting discussion of offshore jurisdictions see Norman Tobias, Foreign Asset Protection Trusts, 1993
Corporate Management Tax Conference
Under such statutes as the Fraudulent Conveyances Act R.S.O. 1990 c F.29; Bankruptcy & Insolvency Act (supra
note 5); Assignments & Preferences Act R.S.O. 1990, c. A.33; and Criminal Code R.S. 1985, c. C-46 (as
amended).
46 O.R. (3d) 31 aff’d (2001) 55 O.R (3d) 491 [hereinafter referred to as Stone]. The concept of a spouse as
“creditor or other” under the Fraudulent Conveyances Act was reiterated in Jonas v. Jonas, [2002] O.J. No. 3058
(online: QL (CJ)). In that case the husband, upon separation, orchestrated the transfer of his interest in his
deceased mother’s estate to his children from a previous marriage. This was done subsequent to the
commencement of litigation by the wife with respect to child and spousal support, clearly establishing the wife’s
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-7children of his considerable business assets (worth over $1,000,000), as well as the husband’s
transfer of the matrimonial home to his children without complying with the provisions of
Section 21 of the Family Law Act. The transfer took place soon after the husband was advised
he was terminally ill and took place without the knowledge of the plaintiff, his wife of 24 years.
The motivation for the transfer was to ensure the husband’s assets passed to his children from a
previous marriage and not to the plaintiff’s children. In addition, the husband prepared a Will
giving the plaintiff $250,000 along with life interest in the matrimonial home. As a result of
these transfers, there was very little in his estate upon his death. Rather than take under the Will,
the plaintiff elected, pursuant to subsection 6(1) of the Family Law Act, to take an equalization
payment and challenged the transfers as fraudulent conveyances.
At trial, it was determined that the plaintiff and her husband had been in a debtor-creditor
relationship vis a vis their Fraudulent Conveyances Act entitlements and obligations. The
transfer of property was set aside by the court as a fraudulent conveyance, and an equalization
payment of over $861,000 was ordered in favour of the plaintiff out of the husband’s estate. The
court placed emphasis on Mr. Stone’s knowledge of his impending death, the fact that the
plaintiff’s assets were significantly less than Mr. Stone’s, the secretive nature of the transfers and
Mr. Stone’s acknowledgement prior to death that he anticipated litigation over the provision in
his Will and the transfer of assets to his children.
On appeal, the trial judge’s decision was upheld with the following clarification made regarding
the use of Fraudulent Conveyances Act in the family law context:
(i)

Spouses each own their separate property throughout the marriage;
however, upon the happening of one of the five events triggering a
valuation date, a spouse is entitled to equalization of net family property
pursuant to subsection 5(1) or 5(2) of the Family Law Act;

(ii)

The Family Law Act does not create a debtor-creditor relationship in the
form of “an open running account which becomes a settled account on
separation or death”, but rather a debtor-creditor relationship is created
between spouses only as of the valuation date;

(iii)

In order for a spouse to qualify as a creditor intended to be protected from
conveyances of property made with the intention of defeating the spouse’s
interest in the equalization of net family property, the spouse must have
had an existing claim against the other spouse at the time the transfers
were made. An example in the family law context where spouses are
cohabiting is a spouse’s right under 5(3) of the Family Law Act to
challenge a transfer of assets as an improvident depletion of net family
property and seek an equalization of net family property as though the
spouses were separated with no reasonable prospect of resuming
cohabitation;

status as a creditor and was done despite a court order requiring the husband to provide his spouse with full
financial disclosure, including disclosure of the above interest. The court noted that the “badges of fraud” in
these circumstances more strongly supported a finding of fraudulent conveyance than in Stone.
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6.

(iv)

The Family Law Act does not exclude other applicable statutory or
common law remedies that deal with the ownership of property, including
the Fraudulent Conveyances Act. The Family Law Act does not
specifically exclude the Fraudulent Conveyances Act as a means of
determining the net family property of each spouse on the valuation date;
and

(v)

A spouse cannot, via deliberate non-disclosure of the transfer of assets,
deprive the other spouse of his or her ability to establish himself/herself as
a creditor.

Professional Conduct Issues – A Caveat

Lawyers who are asked to assist clients in judgment proofing often do not consider the
professional conduct implications to themselves of complying with their clients’ requests. A
number of the Rules of Professional Conduct may cause serious professional conduct issues for
lawyers.8
There is a debate that exists between what constitutes asset planning and what constitutes debt
evasion. Although it seems clear that the legitimacy of any asset protection plan should depend
on the solvency of the client, the Fraudulent Conveyances Act does not make insolvency the only
precondition for setting aside a transaction, and thus, the line between what is an allowable
transaction and what is not, is hard to define with clarity.
Difficult problems may arise when a lawyer is instructed by a client who wishes to arrange his or
her affairs because the client is entering into a risky business. The facts may range from a
situation where the transaction is entered into at a time when the client is solvent and there is no
actual creditor or it may be a situation where the transaction is being contemplated by the client
on the eve of a lawsuit. In both cases the lawyer must consider the possible application of the
Fraudulent Conveyances Act9 and must not only advise the client that the transaction may be
voidable, but also consider whether he or she can even act, because in the particular
circumstances the lawyer could be accused of participating in a fraudulent conveyance with the
client.

8

For example, Rule 2.02(1) states that when advising clients a lawyer shall be honest and candid. Rule 2.02(5)
provides that when advising a client a lawyer shall not knowingly assist in or encourage any dishonesty, fraud, crime
or illegal conduct or instruct the client how to violate the law and avoid punishment.

9

In the case of McGuire v. Ottawa Wine Vaults Co. (1913), 48 SCR 44, the Supreme Court of Canada held that,
while a husband who had conveyed assets to his wife at a time he was entering into a risky business was solvent
at the time, the ensuing insolvency of the husband 15 months later was foreseeable thus the transfers were void
as against his creditors.
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certain transactions and the timing of such transactions, the lawyer may be in breach of the Rules
of Professional Conduct.10
In addition, there may be criminal law issues that may have application. While the general view
is that the consequences of judgment proofing are civil only, the use of the word “fraudulent” in
the Fraudulent Conveyances Act raises concerns about the possible scope of certain criminal
code provisions that deal with behaviour that is characterized as fraudulent. An examination of
the scope of these provisions is beyond the scope of this paper, but for a more detailed discussion
see Daniel R. Dowdall and Alex A. Ilchenko, Judgment Proofing - CBA(O) Institute of
Continuing Legal Education (1994).

10

For a more detailed discussion of these issues see Burke Doran, Ethical Duties of the Lawyer representing a
client who is on the verge of insolvency or who is insolvent, 1988 Special Lectures issue.
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