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Fact Scenarios
• Situation 1: Your clients, the defendants, have told you that you
are authorized to pay $750,000 to settle the case.

•

•

a) In settlement negotiations after your offer of $650,000, the plaintiffs’
attorney asks, “Are you authorized to settle for $750,000? Can you
say, “No I’m not?”
b) How should you respond?
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Fact Scenarios
• Situation 2: You represent a plaintiff who claims to have suffered a
serious knee injury.

•

a) In settlement negotiations, can you say your client is
“disabled” when you know she remains active?

Fact Scenarios
• Situation 3: In settlement talks over the couple’s lender liability
case, your opponent’s comments make it clear that he thinks
plaintiffs have gone out of business, although you didn’t say that. In
fact, the business is continuing and several important contracts are
in the offing.

•

a) You are on the verge of settlement; can you go ahead and settle
without correcting your opponent’s misimpression?
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Mediation
• Mediation is a consensual process in which a neutral third party
(without power to impose resolution) works with the parties.
• Mediators assist the parties reach settlement.
• In a caucused mediation, the mediator meets privately with the
parties and secures both confidential and non-confidential
information.
• The flow of information thereafter is controlled by the mediator.

Fact Scenarios
• Situation 4: You act for an employee in a wrongful dismissal case.
You have successfully manoeuvred an early mediation and are
close to securing a $500,000 lump sum payment, representing 12
months in lieu of notice. Your client secured another (more
lucrative) job one week prior to the mediation. He has disclosed his
new employment to you but the defendant, and its counsel, are
clearly proceeding on the basis he has not secured employment.
•

•

a) Are you obligated to disclose your client’s new employment?
b) You decide not to disclose the new employment but the mediator
learns of it in a confidential caucus session. How should the
mediator handle such disclosure?
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Power of the Mediator
• The mediator has absolute control over what non-confidential
information to convey.
• The mediator controls:
- what is withheld
- what is disclosed
- when disclosure is made
•

•

•

• The mediator can suppress, enhance and manipulate information

Fact Scenarios
• Situation 5: Your client retains you to assert a personal injury
claim arising from a slip and fall accident. You determine that the
claim is statued barred. Opposing counsel, a newly called young
lawyer, has not identified the Limitations Act as a defence and you
are about to settle the case, with the assistance of a mediator. The
settlement will see your client secure a substantial cash payment.
•

•

•

a) Are you obligated to disclose the Limitations Act defence?
b) Would your answer to subparagraph (a) be different if the other side
was not represented by counsel?
c) Can the mediator raise the issue?
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Fact Scenarios
• Situation 6: Your client, a software manufacture, has been sued for breach
of contract and negligence arising from the alleged defective installation of
its software in a casino gaming environment. Your client has defended the
action alleging that all problems resulted from the purchaser’s failure to
properly implement your client’s product and its failure to upgrade its
hardware. You determine, through your client’s productions (particularly
emails between software programmers) that software problems did, in fact,
exist. You raise the issue with your client who acknowledges the problems.
You proceed to mediation (before discovery) and your client maintains that
its software is entirely robust and suitable for its intended purpose. He
makes this statement in general session, as well as to the mediator in
caucus.

•

a) What, if anything, do you do?

Mandatory Mediation
• Parties and counsel must carefully assess whether or not to
proceed with ADR.
• Parties should not mediate if the dispute is not ready for settlement.
• Parties should not use the process for an improper purpose. It
would be improper to proceed through mediation to:
- delay/increase costs
- secure discovery
- intimidate party representatives
•

•

•
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Summary
A. The “Truthfulness Standard”
Two competing philosophies:

•

•

•

a) lawyers must act honestly and in good faith, which means they
should not accept results that are unconscionably unfair, even when
otherwise in the client’s best interest;
OR

•

•

b) lawyers should resolutely represent their clients and take advantage
of every opportunity to advance the client’s interest.

Summary
A. The “Truthfulness Standard” cont’d
• Reality is that the “competing philosophies” set out either end of the
spectrum.
• Truthfulness in negotiation/mediation is typically between the extremes.
See: “A Code of Negotiation Practices for Lawyers” by Roger Fisher
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Summary
A. The “Truthfulness Standard” cont’d
• A lawyer may not make a false statement of material fact.
• Statements that are considered to be “puffing” or statements regarding a
party’s negotiating goals are normally distinguished from false statements of
material fact.
• It is generally accepted that a party might exaggerate the strengths and
minimize the weaknesses of its factual or legal position.

Summary
B. Practical Advice
• Little guidance as to what constitutes “truthfulness” in negotiation/mediation.
• Minimal regulation of the use of deception.
• Consult with your counsel to ensure he/she proceeds appropriately, given
your “comfort level”.
• You should expect your counsel to:
- explain how he/she intends to negotiate
- explain his/her strategy
- information to be disclosed/suppressed
- when/why
- for what purpose
•

•

•

•

•
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