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1.	 To develop an in-depth understanding of the current litigation 
landscape in Canada; 

2.	 To determine how many companies employ outside law firms 
and how satisfied they are with their current firms; and,

3.	 To better understand what factors would cause companies to 
switch outside legal firms.

The purpose of the survey is three-fold:

Fasken Martineau commissioned an independent 

research firm, Pollara Strategic Insights1, to conduct 

a benchmarking survey of in-house legal counsel and 

senior executives responsible for litigation issues in 

Canada. This is the first study of this nature conducted 

in Canada and Fasken will continue to bring you 

regular litigation trends reports in coming years.

1.  Canada’s premier public opinion and market research consultancy.
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Regions	 Interviews

West	 	 90

Ontario	 110

Quebec	 65

Atlantic	 35

TOTAL (Canada)	 300

A representative sample of 300 in-house legal counsels from companies with 50 or more 

employees were randomly selected for this survey. Job titles of those who participated include 

General Counsel, Associate G eneral Counsel, Deputy G eneral Counsel, V ice-President 

& G eneral Counsel, and E xecutive V ice-President. Telephone interviews were conducted 

between September 12 and October 1, 2008 in either English and French. Participants are 

well represented across all provinces. 
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Highlights from findings

Contrary to the common view that Canada is not a litigious country, the survey •	

results show that over 40% of the respondents have had at least one legal dispute 

commenced against their company in the last year. Among the companies that 

were sued, the study shows an average of 8.3 disputes per year.

The number of companies that have initiated a dispute is also notable (29%). Among •	

the companies that have initiated a dispute, the average number of disputes they 

have commenced is four. 

The clear majority of the respondents indicate that the level of litigation has been •	

steady in terms of the number of disputes commenced against them and the 

number disputes that they have initiated in the past year.

There are significant regional differences in the data. Companies in Ontario and in •	

the western provinces have seen the greatest number of disputes commenced 

against them in contrast to Québec and the Atlantic provinces. Companies in 

Québec have filed the fewest number of disputes and companies in Ontario have 

filed the greatest number. 

Labour and employment related legal disputes followed by contract, personal injury •	

and product liability rank the highest on the list of litigation concerns for companies 

in Canada in the survey. 

Satisfaction with the outside law firms employed by companies for litigation is •	

common across Canada, including over 50% who are very satisfied and 44% who 

are somewhat satisfied. Satisfaction is consistent across all regions. 

While companies tend to be loyal to the firms they have chosen, there are factors that •	

would cause companies to switch legal providers. Of the factors that would drive 

business to change their current law firms, poor responsiveness and service are the 

most noteworthy. The odds of switching law firms is higher when their current firm 

fails to deliver on results and expertise, more so than if a new firm is more capable in 

meeting these criteria. Significantly, cost is the least important factor for companies 

when it comes to switching outside law firms.

70% of the 

respondents have 

employed at least 

one outside law 

firm for a legal 

dispute in the last 

12 months



| 5 |

2008  Litigation Trends in Canada

Not what you expected?

Contrary to the common view that Canada is not a litigious country, the survey findings suggest 

otherwise. Over 40% of the respondents have had at least one legal dispute commenced 

against their company in the last year. Among the companies that were sued, the study shows 

an average of 8.3 disputes per year.  Companies in Ontario and in the western provinces have 

seen the greatest number of disputes commenced against them in comparison to Québec 

and the Atlantic provinces.  

Regional Perspective –  
Disputes Commenced Against Companies

Average number of disputes 
(Among those who reported at least one dispute)

Canada	 8.3

West	 	 8.8

Ontario	 9.8

Québec	 6.6

Atlantic	 4.1

Disputes Commenced Against Companies

One or two

Three or more

Don’t know/refused

None

23%

21%

5%

51%
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Though not as high as the number of the disputes filed against companies, the number of 

companies that have initiated a dispute is also noteworthy (29%). Among the companies that 

have initiated a dispute, the average number of disputes they have commenced is four.  On a 

regional level, companies in Québec have filed the fewest number of disputes and Ontario has 

filed the greatest number. 

Regional Perspective –  
Disputes Initiated by Companies

Average number of disputes 
(Among those who initiated at least one dispute)

Canada	 4.0

West	 	 3.4

Ontario	 6.5

Québec	 2.1

Atlantic	 3.3

Disputes Initiated by Companies

One or two

Don’t know/refused

None

29%

5%

66%
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Litigation has been steady

The majority of the respondents indicate that the level of litigation has been steady in terms 

of the number of disputes commenced again them and the number disputes that they have 

initiated in the past year.  73% of the companies surveyed believe that approximately the same 

number of disputes have been filed against them and a slightly higher number of companies 

(78%) stated that they have initiated a similar level of disputes. 

Disputes Commenced Against Companies

Disputes Initiated by Companies

More

Less

About the same

Don’t know/refused

9%

14%

73%

5%

More

Less

About the same

Don’t know/refused

6%

11%

78%

5%
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A shift in results occurs when we look specifically at the size of the companies surveyed. 

Companies with 400 or more employees are more likely to say that more legal disputes have 

been commenced against them; whereas mid-sized companies with 100 – 399 employees are 

likely to say that less disputes have been commenced against them in the last 12 months. 

At a regional perspective, companies in Atlantic Canada are most likely to say more disputes 

were commenced against their company this year than last and Québec and western 

companies are most likely to say there were less.

Regional Perspective – Litigation Levels

More (%) Less (%) About the 
same (%)

Don’t know/
refused (%)

West 7 16 77 1

Ontario 11 14 70 6

Québec 3 17 77 3

Atlantic 23 3 63 12

Litigation Levels Based on Size of Company

400 or more employees

100 to 399 employees

50 to 90 employees

13% 11%

8% 21%

9% 9%

More legal 
disputes

Less legal 
disputes
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Top concerns for Canadian companies

The type of legal dispute that most concerns companies in Canada right now and in the 

future is labour/employment issues, followed by contracts, personal injury and product liability. 

Notably, one-quarter of the respondents are not concerned about any type of dispute at this 

time. Publicly-held companies (34%) are twice as likely as private companies (17%) to cite 

labour/employment issues as the legal dispute which concerns them most.

CURRENT TOP CONCERNS

FUTURE TOP CONCERNS 23%

12%

9%

7%

4%

4%

2%

2%

2%

2%

2%

2%

2%

10%

Labour/employment

Contracts

Personal injury

Product liability

IP/patents

Regulatory (General)

Anti-trust/trade

Collections

Dismissal/wrongful dismissal

Environmental/toxic tort

Insurance

Real estate

Securities litigation/enforcement

None

Don’t know/refused 10%

19%

12%

8%

6%

4%

4%

3%

2%

2%

2%

2%

2%

2%

2%

25%

Labour/employment

Contracts

Personal injury

Product liability

Regulatory (General)

Collections

Insurance

Environmental/toxic tort

IP/patents

Professional services

Liability

Union disputes/union issues

Dismissal/wrongful dismissal

Traffic/vehicle litigation

None

Don’t know/refused 6%
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Satisfaction is widespread

Nearly all of the companies surveyed are satisfied with the outside legal firms they employ, 

including over 50% who are very satisfied and 44% who are somewhat satisfied. Satisfaction 

is consistent across all regions ranging from a 93% satisfaction level in Ontario to complete 

satisfaction in Québec.

Regional Perspective – Satisfaction with Outside Law Firms

Satisfied (%) Dissatisfied (%) Don’t know/
refused (%)

West 96 <1 4

Ontario 93 4 4

Québec 100 <1 <1

Atlantic 96 4 <1

Satisfaction with Outside Law Firms

Very satisfied

Very dissatisfied

Somewhat satisfied

Don’t know/refused

Somewhat dissatisfied

52%

44%

2%

2%

<1%
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Performance relative to key service criteria

Among the companies that hired at least one outside law firm, nine-in-ten or more agree that their firms 

provide the best expertise, are results oriented, understand the company’s business, and make things 

simple. Fewer, but still a clear majority, agree their outside law firms provide strategic insight and provide 

regular updates on the legal costs the company is incurring.  

Satisfaction on service criteria

95%

94%

92%

90%

77%

Provide the best legal advice 
in their field

Are focused on providing results 

Understand your business

Make things simple for you

Provide strategic insight

Provide regular updates on the 
legal costs you are incurring 74%

46% 49 2

51% 44

45% 48

40% 50

31% 45

31% 44

3 1

1

1

1

1

1

5

8 1

14 23 4

14 7 5

11

Total 
Agree

Strongly 
Agree

Somewhat 
Agree

Somewhat 
Disagree

Strongly
Disagree

True Of Some,
But Not All

Don’t know/
refused

Companies with annual gross revenues of under $10 million 

(24%) were more likely to than those with revenues of $10 

million or more (4%) to have employed more outside firms in 

the past year compared to the year before
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Client retention risks faced by law firms 

Fasken tested the likelihood to consider switching law firms as a result of a variety of factors. 

The analysis focuses on the proportion who say they are “very likely” to switch, as this is a 

more accurate predictor of behaviour change.

Companies are more likely to switch legal providers if their existing outside firm provides 

poor service (51%), poor results (57%) or unacceptable levels of expertise (56%) rather than 

if another firm offers better results (28%) or better service (18%). It is clear from the findings 

that companies are loyal to the firms they employ unless their firms fail to deliver on certain 

key factors.  O f the factors that would drive business to drop their current law firms, poor 

responsiveness and service are the most notable. The findings also suggest that the greatest 

challenge in convincing potential new clients to switch firms is overcoming inertia. 

Cost is not a driving factor when it comes to switching law firms. Only 13% of companies 

cited that they would be very likely to drop their current outside law firms if rates and costs 

are increased. Similarly, 18% of companies would be very likely to consider switching legal 

providers if a new firm offered better rates and costs.  Canadian businesses clearly value 

factors related to service standards and results over costs.
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Likelihood of Dropping Current Firm Because of Performance

Likelihood of Switching Firms Because of Better Offer by New Firm

Provided poor responsiveness 
and service 

Delivered poor results

Had low levels of expertise  
and experience 

Increased their rates and costs

51% 39 5

57% 30

56% 27

13% 49

7 2

3

4

9

6

5

24

3 2 90%

87%

83%

62%

Total 
Likely

8

Very
Likely

Somewhat 
Likely

Not Very 
Likely

Not Likely
At All

Don’t know/
refused

Better results

Superior expertise and experience

Better responsiveness and service

 Better rates and costs

69%

65%

58%

55%

Total 
Likely

28% 41 14

24% 41

16% 41

18% 37

18 2

2

15

18

3

23

27

13 4

15

Very
Likely

Somewhat 
Likely

Not Very 
Likely

Not Likely
At All

Don’t know/
refused
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Employing external law firms 

Of the companies that do not employ an outside law firm, a majority of the respondents would 

be very likely to employ an outside law firm if a dispute required specialist expertise (50%) or 

was very complex (55%).

Likelihood of Employing An Outside Law Firm

Required specialist expertise 

Was very complex

Was high-profile

Required superior management skills

80%

76%

69%

59%

Total 
Likely

50% 30 6

55% 21

49% 20

31% 28

11 5

9

8

13

5

10

18

9 5

19

Very
Likely

Somewhat 
Likely

Not Very 
Likely

Not Likely
At All

Don’t know/
refused

The majority of respondents (89%) expect 

that the number of outside law firms they 

employ to stay the same in the future
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Sample profile 

The annual spending on legal work and litigation work in particular ranges for companies 

across Canada. Two thirds of the companies have been in operations for over 20 years 

and over 75% of the participants are from private companies. The manufacturing industry 

represents the largest portion of the sample at 26%. Health care and hospitality and leisure 

follow at 11% and 9% respectively. 

Total Annual Spending on Legal Work

Annual Litigation Spending, Excluding Cost of Settlements and Judgments

$10,000 Or Less

$10,001 To $50,000

More Than $50,000

Don’t Know/Refused

22%

20%

25%

32%

$10,000 Or Less

$10,001 To $50,000

More Than $50,000

Don’t Know/Refused

32%

15%

16%

38%
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Number of Years In Operation

Public or Private Companies

20 years or less

21 to 40 years

41 years or more

Don’t know/refused

31%

37%

29%

3%

Public company

Private company

Don’t know/refused

15%

79%

7%

Sample profile

Publicly held companies (14%) are more likely than private 

companies (6%) to expect that they will increase the number 

of outside legal firms that their company employs in the future
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Primary Industry or Sector

26%

11%

9%

5%

4%

4%

4%

4%

4%

3%

3%

2%

2%

2%

2%

Manufacturing

Health care

Hospitality and leisure

Automotive

Business services

Financial services/investment management

Retail

Transportation/trucking

Wholesale trade and distribution

Engineering and construction

Real estate

Forest industry

Not-for-profit

Services

Technology

Don’t know/refused 2%

Annual Gross Revenue

Below $5M

$20M to under $30M

$5M to under $10M

$30M to under $40M

$10M to under $20M

$40M to under $50M

$50M or more

Don’t know/refused

12%

12%

8%

13%

3%

7%

19%

26%

Sample profile
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Moving forward

We will continue to evaluate the litigation landscape in future years to assess any shifts in trends. In view of the  

current economic climate, our next litigation trends study will also report on how the financial crisis has affected 

litigation in Canada. 

We encourage you to contact us with suggestions on future litigation trends topics and if you are interested in receiving 

the results on upcoming surveys. 

Conclusion

This study shows that litigation is common, despite the popular view that Canada is not 

litigious. Respondents have seen stable levels of litigation in the past year, but the current 

global economic downturn may have an impact on the litigation landscape.  

Companies are satisfied with their legal providers for litigation work. In particular, respondents 

are satisfied with the legal advice and results they receive from outside law firms. While a 

majority of the respondents agree that their law firms provide strategic insight and regular 

updates on legal costs, the satisfaction with these factors ranks lower than expertise and 

outcomes. This suggests that strategic direction and updates on costs are areas where law 

firms can do more to add value to their clients. 

On a similar note, the survey findings stress the importance of results and experience, since 

companies are most likely to consider dropping their outside law firms should they fail to 

deliver on these factors. The impact of costs can be significant for any business. While this 

is true, the results of this study indicate that companies are less concerned with cost versus 

other factors such as service and expertise when it comes to switching legal providers.  
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Beyond results

At Fasken Martineau, our Litigation Group delivers strategy, creative solutions and 

cost-effective practices. Strategy means placing solutions ahead of problems, and 

outcomes ahead of process. Creativity includes adapting legal principles to novel 

issues, applying unexpected solutions and investing in emerging disciplines. Cost-

effective practices involve staffing and organization that capitalize on established 

expertise and fits your purposes and goals.

With offices across Canada, we can respond to clients’ needs on a timely basis by 

assembling national and local teams. We have a broad range of experience and 

continue to assist clients with complex matters that require specialty expertise. 

Click here to learn more about our team.

Fasken Martineau is a leading Canadian business law and litigation firm consistently ranked among the best law firms in Canada. Fasken Martineau has the  
depth and breadth of expertise in both of Canada’s legal systems, common and civil law, and in both of Canada’s official languages, English and French.

Vancouver        Calgary       Toronto       Ottawa       Montréal       Québec City       London       Johannesburg

www.fasken.com


