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Introduction

Effective December 15, 2008, the
Canadian Securities Administrators
(“CSA”) have replaced Multilateral
Instrument 52-109 — Certification of
Disclosure of Issuers’ Annual and
Interim Filings, and its related forms
and companion policy (collectively,
the “Old Rules”) with National
Instrument 52-109 — Certification of
Disclosure of Issuers’ Annual and
Interim Filings, and its related forms
and companion policy (collectively
the “New Rules”). In conjunction
with the New Rules, the CSA also

The changes in the New Rules are of
greatest significance to non-venture
issuers that do not make filings with
the SEC under Rules 302 and 404 of
the Sarbanes-Oxley Act (“SOX”) and
cannot rely on exemptions available
for issuers that make such filings
with the SEC.

Significant Changes

The New Rules distinguish between
venture and non-venture issuers’. A
non-venture issuer is subject to more
onerous requirements under the New
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] disclose material weaknesses (if any)
relating to the design and operation of its
ICFR and permitted limitations (if
adopted) on the scope of the design of its
ICFR and DC&P in its management
discussion and analysis (“MD&A”); and

] use a control framework to design its
ICFR.

A non-venture issuer is also required to provide
additional certifications regarding ICFR and
DC&P in its annual and interim certificates
required to be filed under the New Rules.
Separate certificates have been developed by the
CSA for annual and interim filings of non-
venture issuers and venture issuers. The form of
certificate for venture issuers does not require
certifications relating to ICFR and DC&P?.

In addition, there are alternative certificates for
annual and interim filings following an initial
public offering, a reverse takeover or an issuer
becoming a non-venture issuer, for annual
filings in connection with a voluntarily filed
annual information form, and for re-filed annual
and interim filings. A certificate filed under the
New Rules is required to be dated the same date
the certificate is filed.

The following describes the significant changes
to the certification requirements of non-venture
issuers that are included in the New Rules®.

2 A venture issuer that chooses to file the form of

certification applicable to a non-venture issuer is
required to use a control framework to design its
ICFR.

These certifications are in addition to the certificate
requirements under the OIld Rules which required
Officers to certify that, among other matters:
o the issuer’s annual filings or interim filings (as
the case may be) do not contain any
misrepresentations;
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Evaluation of Internal Control over Financial
Reporting

One of the most significant changes imposed
under the New Rules is the requirement that
certifying officers® (the “Officers”) provide an
annual certification regarding the evaluation of
the issuer’s ICFR. The Old Rules only required
the evaluation of the issuer’s DC&P. The New
Rules require Officers of a non-venture issuer to
certify in the annual certifications that:

° they have evaluated, or caused to be
evaluated under their supervision, the
effectiveness of the issuer’s ICFR at the
financial year end; and

o the financial statements and other financial
information in the annual filings or interim
filings (as the case may be) fairly present in all
material respects the financial conditions, results
of operations and cash flows of the issuer;

o they have designed DC&P, or caused them to be
designed under their supervision, to provide
reasonable assurance that material information
relating to the issuer is made known to them;

o they have designed ICFR, or caused it to be
designed under their supervision, to provide
reasonable assurance regarding the reliability of
financial reporting and the preparation of
financial statements for external purposes in
accordance with the issuer’s GAAP;

o the issuer has disclosed in its MD&A any change
in the issuer’s ICFR that has materially affected
or is reasonably likely to materially affect the
issuer’s ICFR; and

e on an annual basis, they have evaluated or
caused to be evaluated under their supervision
the effectiveness of the issuer’s DC&P and the
issuer has disclosed their conclusions about the
effectiveness of DC&P in the issuer’s MD&A.

*  The chief executive officer (“CEO”) and chief

financial officer (“CFQ”) of the issuer, or if the issuer
does not have a CEO or CFO, each individual
performing similar functions to the CEO or CFO.
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° the issuer has disclosed their conclusions
about the effectiveness of the issuer’s
ICFR in the MD&A.

As noted above, the New Rules do not require
issuers to obtain external auditor attestation as
required in the U.S.

Control Framework for Issuers

As noted above, the New Rules require non-
venture issuers to use a control framework to
design its ICFR. The control framework used
by a non-venture issuer is required to be
identified in the Officers’ annual and interim
certifications. The control framework used by
the issuer to design its ICFR should be a control
framework that is established by a body that has
followed due process procedures. In that
regard, the CSA identifies examples of suitable
frameworks in the New Rules’.

Material Weakness Relating to Design and
Operation

As noted above, a non-venture issuer is required
to disclose material weaknesses in the design of
its ICFR in its annual and interim MD&A. In
addition, material weaknesses relating to
operation that are identified during the annual

One example of a suitable control framework is the
Internal Control — Integrated Framework (“COSO
Framework™) published by The Committee of
Sponsoring  Organizations of the Treadway
Commission (“COSQO”). As a result of a reference to
the COSO Framework in SOX, it has already been
widely used by both Canadian and United States
issuers required to make filings with the SEC, and
significant resources and publications on the COSO
Framework are available. COSO has also issued
COSO - Guidance for Smaller Public Companies,
which may be of some assistance to smaller issuers.
In addition, the Canadian Institute of Chartered
Accountants has several publications that provide
guidance on the *“top-down” approach to
documenting and evaluating ICFR, which is
advocated by the CSA.
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evaluation of effectiveness of the issuer’s ICFR
must be disclosed in the issuer’s annual MD&A.
A “material weakness” is defined as *“a
deficiency, or a combination of deficiencies, in
ICFR such that there is a reasonable possibility
that a material misstatement of the reporting
issuer’s annual or interim financial statements
will not be prevented or detected on a timely
basis”.°  If the issuer determines that it has a
material weakness, the Officers must certify for
the applicable filings that the issuer has
disclosed the following in its related MD&A for
each material weakness existing at the end of
the reporting period:

° a description of the material weakness;

J the impact of the material weakness on
the issuer’s financial reporting and its
ICFR; and

° the issuer’s current plans, if any, or any

actions  already  undertaken,  for
remediating the material weakness.

Limitations on Scope of Design

The New Rules permit a non-venture issuer to
limit its design of DC&P and ICFR in certain
circumstances to exclude controls, policies and
procedures of a proportionately consolidated
entity or a variable interest entity in which the
issuer has an interest or a business that the
issuer acquired not more than 365 days before
the last day of the financial period covered by
the certificate. If the issuer has limited its
design of DC&P and ICFR as permitted under
the New Rules, the Officers are required to
certify for both the annual and interim filings
that such limitations, together with summary

®  This definition is consistent with the definition used

under SOX.
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financial information about the proportionately
consolidated entity, variable interest entity or
business that the issuer acquired that has been
proportionately consolidated or consolidated in
the issuer’s financial statements, have been
disclosed in the MD&A.

Reporting to Auditors, Board and Audit
Committee

Under the New Rules, Officers are required to
certify in the annual certification that they have
disclosed, based on their evaluation of the
ICFR, to the issuer’s auditors and audit
committee (or the full board), any fraud that
involves management or other employees who
have a significant role in the issuer’s ICFR.

New Companion Policy

The new companion policy is significantly
expanded, and provides important guidance to
issuers and Officers with respect to designing,
evaluating the operating effectiveness of, and
certifying ICFR and DC&P. The companion
policy also gives examples of suitable control
frameworks that an issuer could use to design
ICFR, discusses outsourcing  significant
processes (such as payroll and bookkeeping
services) to service organizations, provides
guidance on the identification and treatment of
material weaknesses, and discusses the role of
the board of directors and audit committee.
Officers are strongly urged to read the
companion policy carefully.

Exemption for Compliance with U.S.
Laws

Issuers in compliance with the SOX 302 and
404 Rules may be able to file with the CSA,
instead of the certificates required by the New
Rules, the certificates and management’s annual
report on ICFR and the attestation report on
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management’s assessment of ICFR that the
issuer files with or furnishes to the SEC. Issuers
may not rely on the exemption if the filings they
file with or furnish to the SEC differ from those
made in Canada. Issuers that do not certify
quarterly financial statements and MD&A that
are filed with or furnished to the SEC on Form
6-K will not be able to rely on the exemption
with respect to interim filings.

Conclusion

The New Rules came into effect on December
15, 2008. Accordingly, the New Rules will
immediately impact those reporting issuers with
financial periods ending on or after
December 31, 2008. The OIld Rules will
continue to apply to Officer’s certificates
relating to financial periods ending before
December 15, 2008.

Prior to making their next filings, Officers of a
non-venture issuer will need to satisfy
themselves that they have used a suitable
control framework to design their ICFR; that
they have identified and assessed risks faced by
the issuer in order to determine the scope and
necessary complexity of the DC&P and ICFR;
and that they have developed controls, policies
and procedures (the “components”) that
comprise the DC&P and ICFR which, in
combination  with  the issuer’s  control
environment, appropriately address the risks.
The components need to have been placed in
operation in order for them to certify DC&P and
ICFR design.

Prior to making their next annual filings,
Officers of a non-venture issuer will need to
conduct an evaluation of whether the DC&P and
ICFR designs are operating as intended. The
evaluation must be sufficient to identify any
material weaknesses. Officers must certify that
they have evaluated the effectiveness of the
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DC&P and ICFR at year end and disclosed their For more information on the subject of this
conclusions in the related MD&A. bulletin, please contact the authors:

Finally, Officers are advised to maintain Lata Casciano

documentary evidence sufficient to provide 604 631 4746

reasonable support for their certifications of Icasciano@fasken.com

DC&P and ICFR design and evaluation, Susan McLeod

particularly given the potential for civil liability 604 631 3288

for continuous disclosure documents containing

. . smcleod@fasken.com
misrepresentations.
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