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Compan'i"\es Act 2006 - 1 October 2008

The Companies Act 2006 (CA 2006) received RoyaleAs®n 8 November 2006 and its provisions are being
phased in over a 3 year period. Various provisiarms already in force, previous effective datesifgabeen in
January, April and October 2007 and in April 2008he next key date is 1 October 2008 when, inter, dhe
following provisions come into force:

e Three remaining duties of directors — to avoid tot¥ of interest, not to accept benefits, and ¢aldre
interests in proposed transactions and existingpérietions and arrangements, under sections 17&/to 1
* Reduction of capital, including a new procedurefgvate companies, under sections 641 to 654

* Repeal of the restrictions on financial assistdoc¢he acquisition of shares in private companies

Directors Duties

The CA 2006 introduced a new statutory statememtirectors’ duties. The statement of duties dazscover all
the duties which a director may owe to the compasysome duties, such as the duty to deliver acspane
contained elsewhere in the CA 2006 and some reuraiadified. The first four duties came into fome1 October
2007:

e Duty to act within powers
e Duty to promote the success of the company
« Duty to exercise independent judgment

« Duty to exercise reasonable care, skill and diligen

The three remaining duties come into force on Joet 2008:
« Duty to avoid conflicts of interest (s175)
« Duty not to accept benefits from third parties @17

< Duty to declare interest in proposed transactioregm@ngements (s177)




Duty to avoid conflicts of interest

The current law provides that a director must rlat@ himself in a situation where his personalreges conflict
with his duties to the company. If such a confb€tinterest does exist, the company’s articlessgociation will
generally permit the director to vote at the refgvaeeting and to be counted in the quorum, pravilech interest
is declared.

From 1 October 2008, a director will have a positiluty to avoid situations in which he has or caweha direct or
indirect interest that conflicts with or may confliwith the company’s interests. This applies amtigular to the
exploitation of property, information or opportgnifwhether or not the company could take advaniafgéhe

property, information or opportunity). It should boted that s175 only applies to situations agisifter 1 October
2008.

The duty to avoid a conflict of interest does nuplst:

» To a conflict of interest arising in relation tdransaction or arrangement with the company (tkesaot
have to be authorised by either the members ohéybbard and instead the directors must declare the
interests in transactions or arrangements with ¢bepany under sl177 (in the case of proposed
transactions) or under s183 (in the case of exgjdtiansactions) unless an exception applies urberet
sections);

» If the situation cannot reasonably be regardeikalylto give rise to a conflict of interest; or

« If the matter is authorised by the directors.
The concept that a conflict can be authorised bydilectors is a new one.

Directors of private companies formed after 1 Oetdt008 may give authorisation as long as thengtising in the
articles of association to prohibit the authorimati Existing private companies formed before loBet 2008 will
need to obtain shareholder authorisation for tdependent directors to authorise conflicts.

For public companies, the articles of associatiastncontain express provisions allowing the direxcto authorise
conflicts of interest. Companies that have naadly changed their articles of association progmdgtshould now
do so at the earliest opportunity.

To prevent abuse, such board authorisation is effsctive if the required quorum is met without luting the
director in question or any other interested doeand the matter is passed without such direaiting, or would be
agreed if his votes had not been counted. In semall companies it may be difficult to meet the mqumo
requirements if all the directors are conflictedfdhe articles of association prescribe thataiartirectors must be
present to constitute a quorum.

In addition, the directors must act in accordandth their other general duties, such as the dutprimote the
success of the company for the benefit of the mesndre a whole, in deciding to authorise a conflict.

A conflict of interest includes a conflict of ine=t and duty, and a conflict of duties. A directdro holds several
directorships in companies which have conflictingeiests will have duties which conflict (i.e. toomote both
companies when they are in competition with onetl#@1) and such a dual role will need to be autledris In

addition, a director cannot accept a position wigiskes him a duty to another person (e.g. a trusteetrust) which
conflicts with his duty to the company, without amhorisation from the board. However, a direct@ay now be
able to exploit an opportunity which the compangides not to exploit, by seeking authorisation fribva board,
where he previously would have required the approvghareholders.

A person who has ceased to be a director remabjectuo the duty to avoid conflicts as regardsekgloitation of
information, opportunity and property of which hecame aware whilst he was a director. The dutlybeilapplied
“subject to any necessary adaptations” to refleetfact that the person is a former director. Thisitended to
allow the court some flexibility in the way it infgets and applies the duties to former directoltsis unclear
whether the board authorisation procedure is aveait@ a former director.



Companies need to be aware of this change to thal@®ctober 2008 and to understand its impactm@anies will

not only need to inform their directors of the npesitive duty to identify and notify existing andtpntial conflicts
of interest, but also to put in place appropriatecpdures and guidance to deal with conflicts amsliee that the
articles of association contain the necessary paweuthorise such conflicts. This is particulairyportant for

public companies as the directors of a public cargpzan only authorise conflicts of interest arisafter 1 October
2008 if permitted to do so by the articles of assom.

Company ‘to do’ list

« Establish a register of existing conflicts of imtstras at 30 September 2008, and to register faanicts and
authorisations

» Consider establishing a Board committee with resjility to review requests for authorizations ohdlicts of
interest and make recommendations to the Board

e Consider whether conflicts of interest should sading item on the Board Agenda
* Note all existing (as at 30 September 2008) cawsflif interest at the next Board meeting
¢ Review the GC 100 Guidance on Conflicts on thisctop

« Arrange for the Board to have an update sessiomem requirements and procedures, and build into the
induction programme for new directors

« Amend the Articles of Association at the next oppoity, if not already done — and why not reviewthe
Articles at the same time?

Duty not to accept benefitsfrom third parties

A director must not accept any benefit from a thpedty which is conferred because he is a direciohecause of
actions (or inaction) as a director. This duty@ infringed if the acceptance of the benefit cameasonably be
regarded as likely to give rise to a conflict dfeirest, for example, a gift which is not of an @s@nable amount in
relation to the company. Benefits conferred bydbmpany, its holding company or subsidiaries agnkhts given

by the director’s service contract are excluded.

Unlike its ability to authorise conflicts of inteste the board has no power or authority to apptbeeacceptance of
benefits, but it is suggested that companies shmdhiide in their articles of association provisoallowing
directors to accept benefits. Companies should aét up board policies, guidelines and procedoreghe
acceptance of gifts and corporate hospitality, efcdirector obtaining a benefit from a third padsn only be
authorised by the members of the company.

Company ‘to do’ list

« Establish Board policies on the acceptance of gifts hospitality

« Consider establishing a register of benefits aftd gi



Duty to declareinterests
The provisions are contained in sections 177 togk&/replace the current s317 of CA 1985.

The disclosure requirements are now separated betdeclarations in relation faroposed transactions with the
company (s177) and declarations Bxisting transactions already entered into by the compa@$2). Once a
declaration has been made under s177 no furthdéarrddon is required under s182. However, in eittase if the
declaration becomes inaccurate or incomplete,tadudeclaration must be made.

The declaration must be made to the other direttotr# is no longer required to be made at a mgetif not made
at a meeting then the notice must be given tohal dther directors. No declaration is needed endhase of a
company with a sole director. It is still possibbegive a general notice that a director in indérd in all transactions
with a particular party.

There is no requirement to make a declaration éf divector is not aware of his interest or is n@a@e of the
transaction in question. Nor is there a requirdri@declare the interest if it cannot reasonalelydparded as likely
to give rise to a conflict of interest.

The declaration must be the nature and extenteofnierest, as opposed to just the nature of tieeeist at present.
Failure to make the declaration is still an offetiable to a fine.

Table A to CA 1985 permits directors to be integdsh transactions with a company but prohibitsdinector from
being counted in the quorum or voting in the mattarept in certain cases. These provisions atinedy amended
to permit the director to count towards the quoamd vote, provided he has disclosed his interest.

The new model articles (set out in The Companiesd@ll Articles) Regulations 2008) make similar psoans to
Table A, excluding the director from the decisioakmg progress unless (i) the company disapplissby ordinary
resolution, (ii) such an interest cannot reasonbblyegarded as likely to give rise to a conflicinberest or (iii) the
conflict of interest arises from a permitted ca(esedefined in The Companies (Model Articles) Ratahs 2008).
There seems no reason not to amend this provigiparmit a director to take part in the decisiorkimg process as
currently provided for.
Company ‘to do’ list

* Review the register of directors’ interests, tcetéke additional disclosure information

* Remind the directors of their disclosure obligasion

Reduction of Share Capital

Under s135 of CA 1985, all companies wanting taioedshare capital had to have authority to do $beir articles
of association, and had to obtain confirmation fittva court. The court acts to protect the intsrestreditors who
may object to the reduction.

Sections 641 to 654 of CA 2006 change the provésfona court-approved reduction and introduceva p@cedure
for private companies to reduce share capital by afapecial resolution.

Reduction of Capital approved by the Court
The main changes to court-approved reductions dieclu

e ltis no longer necessary for the articles of aisgimn to authorise reductions of capital, althowgtiuctions
will have to take account of any articles thatniesbr prohibit a reduction.



« The ‘minute of reduction’ is replaced by a ‘statetnef capital’ in a new form providing details df af the
issued shares of the company, the classes intdwithie divided and the amount paid up on the shae
be filed with the Registrar of Companies. Traosiél arrangements until 1 October 2009 replace the
statement of capital by a “memorandum” showing egjent information — though it is not yet clear
whether this refers to the amended memorandumsofcagion or to a stand alone memorandum.

* Where a reduction forms part of a scheme of arnaegé under s895 of CA 2006, it will come into effec
on delivery of the court order and statement ofitahgo the registrar of companies rather than on
registration, unless the court orders otherwisg¢heOreductions of capital will continue to takdéeet on
registration of the court order and statement pftah

The New Procedurefor Private Companies

Subject to any prohibition or restrictions in thniches of association, a private company will li@eato reduce its
share capital by special resolution supported bgheaency statement. However, this procedure isamatlable if as
a result there would be no members holding shdahes than redeemable shares.

The solvency statement must be made not more thatays before the passing of the resolution. Taement
must either accompany a written resolution whes ttirculated or be available at the meeting if teésolution is
proposed at a meeting. Failure to do this doedmaiidate the resolution, but it is an offencencoitted by the
directors.

The solvency statement will be in prescribed terewgiiring each of the directors to have formed pmion that
there are no grounds on which the company could bleefound to be unable to pay or discharge itssgeind also:

e If itis intended to wind up the company within d@nths of that date, that the company will be ablpay
or discharge its debts in full within 12 monthgloé commencement of the winding up; or

* In any other case, that the company will be ableaty or discharge its debts as they fall due duttiegyear
immediately following the date of the statement.

Making the statement without reasonable groundsheropinions expressed therein is an offence. StaEment
does not require an auditors report like the datilam under the financial assistance whitewashquoe, although
the directors may want a report from the accoustamsupport the reasonableness of their statenieatdirector is
unwilling or unable to sign the statement, removimigy from the board on a temporary basis will nevid the
requirement. However, a genuine resignation biyectbr who does not agree with the proposal wbel@ffective.

Within 15 days after the resolution is passedyéiselution and solvency statement must be filedi tie registrar of
companies together with:

« A statement of capital; and

e A statement by the directors confirming the stateinod solvency was not made more than 15 days befor
the date the resolution was passed and was protadéeé members in accordance with CA 2006.

The resolution for reducing capital does not taifece until a copy of the solvency statement aral statement of
capital are registered.

Repeal of Financial Assistance Provisions

The prohibition on a company giving financial atsise for the purchase of its shares is to be stedi for private
companies. Consequently, the whitewash procedoméained in sections 155 to 158 of CA 1985 will tree

redundant and will be repealed. This will be aediblessing, as the whitewash procedure providsafa harbour’
in effect, if properly followed. Lenders will noneed to look more carefully at the fundamentalthef proposed
financial assistance, and may want accountants taate than sign off on solvency.



A public company will still be prohibited from givy financial assistance (subject to all the curexteptions, as
well as a new exception that permits post-acqoisifinancial assistance if the company has becorpevate

company by the time the assistance is given). réiahassistance given by a public company to aeghares in its
private holding company will also remain prohibiteas will financial assistance given by a privatempany

subsidiary in relation to the acquisition of sharess public company parent.

Company ‘to do’ list

« Prepare for a different approach from lenders wilbstill need to be satisfied as to the fundamentd the
proposed financial assistance

Other provisions cominginto forceon 1 October 2008

The following matters are also brought into foreeloOctober 2008:

Objections to company names — now allowing objections on the basis that a nantke same as a name associated
with the objector, or sufficiently close as to seggan association with the objector.

Trading disclosures— allowing regulations to be made on the displag obmpany’s name and other information.

Appointment of directors — requiring companies to have at least one napgedon as a director, and requiring
directors to be at least 16 years old.

Power of court to grant relief — where the court can relieve a director fromiligbfor negligence, breach of duty
or breach of trust, if he has acted honestly aadaeably.

For more details on the complaints procedure fojealmns to company names, our briefing note
“Opportunistic Company Names” is available on oebsite."

For further information please contact Nicholas Navay (narraway@fasken.co.ybr June Paddock
(jpaddock@fasken.co.ylor your usual Fasken Martineau LLP contact.
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