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The New York Convention came into force in Canada on August 10, 1986. Together with the UNCITRAL
Model Law, the Convention provides the legal framework in Canada for the recognition and enforcement of
foreign arbitral awards. This article examines the implementation of the New York Convention in Canada and
discusses key court decisions interpreting Article V of the Convention. The articles suggests that the adoption of
the New York Convention by all Canadian provinces and territories, as well as the apparent reluctance of
Canadian courts to refuse enforcement under Article V, indicates a generally favourable attitude toward the rec-
ognition and enforcement of foreign arbitral awards in Canada.

 

The New York Convention (“the Convention”)

 

1

 

 came into force in Canada on
August 10, 1986.

 

2

 

 At that time Canada also adopted the UNCITRAL Model Law
(“Model Law”)

 

3

 

. Together these instruments form the basis of domestic legislation gov-
erning international commercial arbitration in Canada. Since commercial disputes in
Canada may be subject to either federal or provincial jurisdiction,

 

4

 

 depending on the sub-
ject matter of the dispute, legislation has been enacted to implement the Convention and
the Model Law federally, as well as separately in each province and territory.

 

5

 

At the federal level, the Convention was implemented by the United Nations For-
eign Arbitral Awards Convention Act, which stipulates that the Convention applies only
to disputes arising out of legal relationships, whether contractual or not.

 

6

 

 The Model Law
was codified in the Commercial Arbitration Code, attached as a schedule to the federal
Commercial Arbitration Act,

 

7

 

 which applies to all commercial arbitrations, whether
international or domestic, but only in instances where one of the parties to the arbitration
is the federal government, one of its agencies or a federal corporation, and to matters
under exclusive federal jurisdiction, such as maritime and admiralty. In all other circum-
stances, the relevant provincial legislation will apply exclusively.
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* Partner, Fasken Martineau DuMoulin L.L.P. The author wishes to thank Tina Cicchetti and Tamar Meshel
for their assistance in the preparation of this article.
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Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 330 U.N.T.S.
3, 21 U.S.T. 2517, T.I.A.S. No. 6997.
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United Nations Foreign Arbitral Awards Convention Act, R.S.C. 1985, c. 16 (2nd Supp.).
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UNCITRAL Model Law on International Commercial Arbitration, U.N. Doc. A/40/17, Annex I, adopted
by the United Nations Commission on International Trade on June 21, 1985.
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ada-1 (Jan Paulsson ed., 2005).
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There are 14 such jurisdictions in Canada: one federal (Canada); 10 provinces (British Columbia, Alberta,
Saskatchewan, Manitoba, Ontario, Quebec, New Brunswick, Nova Scotia, Prince Edward Island, and Newfound-
land and Labrador); and three territories (the Yukon, Northwest Territories and Nunavut).
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United Nations Foreign Arbitral Awards Convention Act, 

 

supra

 

 note 2, s. 4(1).
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Commercial Arbitration Act, R.S.C. 1985, c. 17 (2nd Supp.), am. R.S.C. 1985, c. 1 (4th Supp.).
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Lalonde, 
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 note 4, at Canada-2.
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All Canadian provinces and territories, aside from Quebec, have enacted legislation
adopting both the Convention and the Model Law. Interestingly, the form of provincial
implementing legislation varies across the country. Some jurisdictions, namely Alberta,
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Manitoba,

 

10

 

 New Brunswick,

 

11

 

 Nova Scotia,

 

12

 

 Prince Edward Island

 

13

 

 and the Northwest
Territories and Nunavut,

 

14

 

 have simply attached both the Convention and the Model
Law to their respective International Commercial Arbitration Acts in the form of sched-
ules and made only minor variations.

Ontario has attached as a schedule to its International Commercial Arbitration Act

 

15

 

only the Model Law. Originally, the province enacted a Foreign Arbitral Awards Act,
1986, which adopted the Convention. However, the 1986 Act was repealed with the pas-
sage of the International Commercial Arbitration Act. As a result, the current provincial
legislation relies only on the provisions of the Model Law for the recognition and
enforcement of foreign arbitral awards, and the Convention has effect only to the extent
its provisions are repeated in the Model Law.

 

16

 

 Nonetheless, this legislative amendment
was carried out on the premise that the provisions of the Ontario International Commer-
cial Arbitration Act covered all of the provisions of the Convention.

 

17

 

British Columbia, Saskatchewan, and the Yukon, in addition to enacting Interna-
tional Commercial Arbitration Acts introducing the Model Law,

 

18

 

 have also enacted sep-
arate statutes implementing the Convention.

 

19

 

 As for Quebec, while it has not directly
incorporated the Convention in any legislation, its Code of Civil Procedure

 

20

 

 provides
that the Convention is to be considered in the interpretation of the provisions of the code
relating to “recognition and execution of arbitration awards made outside Quebec.”

 

21

 

With respect to the scope of application of the Convention, the provincial Interna-
tional Acts apply only to “international”

 

22

 

 and “commercial”

 

23

 

 arbitration agreements and
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International Commercial Arbitration Act, R.S.A. 2000, c. I-5.
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Id.

 

 S.M. 1986–87, c. 32.
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Id.

 

 S.N.B. 1986, c. I-12.2.
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Id.

 

 R.S.N.S. 1989, c. 234.
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Id.

 

 R.S.P.E.I. 1988, c. I-5.
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Id.

 

 R.S.N.W.T. 1988, c. I-6.
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Id.

 

 R.S.O. 1990, c. I-9.
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 at 31, n. 48.
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International Commercial Arbitration Act, R.S.B.C. 1996, c. 233 in British Columbia; International Com-
mercial Arbitration Act, R.S.S. 1988, c. I-10.2 in Saskatchewan; and International Commercial Arbitration Act, S.Y.T.
1987, c. 14 in the Yukon.

 

19

 

Foreign Arbitral Awards Act, R.S.B.C. 1996, c. 154 in British Columbia; Enforcement of Foreign Arbitral
Awards Act, S.S. 1996, c. E-9.12 in Saskatchewan; and Foreign Arbitral Awards Act, R.S.Y.T. 1986, c. 70 in the
Yukon.

 

20

 

Quebec Code of Civil Procedure, R.S.Q., c. C-25, Book VII, Title I, art. 948.

 

21

 

Quebec adopts a similar approach with respect to the Model Law. Code of Civil Procedure, art. 940.6, pro-
vides that where matters of extraprovincial or international trade are involved, the interpretation of the provisions of
the Code shall take into consideration the Model Law, the Report of UNCITRAL on June 21, 1985 and the Ana-
lytical Commentary on the draft text of the Model Law.

 

22

 

As defined in Model Law, art. 1(3).

 

23

 

Canadian courts have interpreted “commercial” broadly to include the arbitration of an investment dispute
between a private investor and a state under the NAFTA (United Mexican States v. Metalclad Corp., (2001) 89
B.C.L.R. 3d 359, 14 B.L.R. 3d 285), as well as tort claims where they arise out of a commercial relationship which
is within the scope of the arbitration clause (Dunhill Personnel System Inc. v. Dunhill Temps Edmonton Ltd., (1993)
13 Alta. L.R. 3d 241, 144 A.R. 272). 

 

See also

 

 Borowski v. Heinrich Fiedler Perforiertechnik GmbH, [1994] 10
W.W.R. 623 (Alta. Q.B.) and Carter v. McLaughlin, (1996) 27 O.R. 3d 792 (Gen. Div.).
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awards.
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 An exception to these reservations exists in Quebec, where the law implement-
ing the Convention applies to matters of extraprovincial or international trade, commer-
cial or otherwise.

 

25

 

 Also, unlike the Model Law

 

26

 

 and other Canadian provincial Acts, the
Ontario International Commercial Arbitration Act

 

27

 

 has a more limited application with
respect to “international” arbitrations, as it provides that an arbitration conducted in
Ontario between parties that have their places of business in Ontario is not international
only because the parties have expressly agreed that the subject matter of the arbitration
agreement relates to more than one country.

 

28

 

It is worth noting that the manner in which the Convention and the Model Law
have been adopted in the various Canadian jurisdictions has led to significant overlapping
of their respective provisions on the enforcement of arbitration clauses and awards.

 

29

 

Given the similarity of these provisions in each of the Convention and Model Law, par-
ties often have recourse to both, and the developing case law is generally relevant to the
interpretation of both.

I.

 

Procedure for Enforcement of Foreign Arbitral Awards in Canada

 

Under federal and provincial legislation, an arbitral award must be recognized as
binding and, on application to the competent court, must be enforced in accordance
with the relevant provisions of the court.

 

30

 

Under the federal legislation, application for recognition and enforcement of an
arbitral award may be made to the Federal Court

 

31

 

 or any provincial court.

 

32

 

 On applica-
tion to the federal court, the Federal Courts Rules

 

33

 

 will govern the application proce-
dure. Under these rules, a request for enforcement of a foreign arbitral award must be
brought by a notice of application.

 

34

 

 On an ex parte application, the court may direct that
notice of the application be served on the foreign judgment debtor and may give such
directions respecting the manner of service as it considers just.

 

35

 

The provincial International Acts determine the provincial court that will have juris-
diction over the recognition and enforcement of awards, and the procedural rules of that
court will govern the application.

 

36

 

 The Quebec Code of Civil Procedure

 

37

 

 provides that
an application for recognition and execution is made by way of a motion for homologation
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This overlapping exists in all jurisdictions except in the provinces of Quebec and Ontario since all remaining
jurisdictions have either two separate statutes implementing the Convention and the Model Law or a single statute
which appends each of these instruments.
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Commercial Arbitration Act, 
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Id.

 

 s. 6 and United Nations Foreign Arbitral Awards Convention Act, 
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 note 2, s. 6.
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Federal Courts Rules (SOR/98-106).
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 s. 324(1).

 

35

 

Id.

 

 s. 328(2).

 

36

 

Lalonde, 
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 note 4, at Canada-41.
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Quebec Code of Civil Procedure, 
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 note 20, art. 949.1.
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to the court which would have had competence in Quebec to decide the matter in dis-
pute submitted to the arbitrators.

 

38

 

Pursuant to the Model Law,

 

39

 

 as adopted by the federal and provincial statutes, the
party applying for the enforcement of an arbitral award must supply the duly authenti-
cated original arbitral award or a duly certified copy.

 

40

 

 However, there has been some case
law indicating that this requirement will not necessarily be strictly enforced by the courts,
and a party seeking enforcement may be given an opportunity to cure defects in its appli-
cation where an arbitral award is found to be otherwise valid.

 

41

 

II.

 

Key Practices and Court Rulings Relating to Article V of the New York 
Convention

 

As previously mentioned, Canada and its provinces have implemented both the
Convention and the Model Law into domestic legislation. As a result of the similarities
between the two, applications concerning enforcement of foreign arbitral awards in Can-
ada are often brought under both instruments. Accordingly, jurisprudence regarding the
interpretation of Article V of the Convention has also derived from applications for
enforcement under Article 36 and applications for setting aside under Article 34 of the
Model Law.

The general approach of Canadian courts to enforcement of foreign arbitral awards
has been very favourable to the enforcement of such awards. The courts accept as a gen-
eral rule of interpretation that the grounds for refusal of recognition and enforcement are
to be viewed as permissive rather than mandatory,

 

42

 

 and that they ought to be construed
narrowly.

 

43

 

 Moreover, enforcement of an award could still be ordered through the exer-
cise of judicial discretion even if one of the listed circumstances in Article V of the Con-
vention or Articles 34 and 36 of the Model Law exists.

 

44

 

The following is a summary of some of the more relevant rulings of the Canadian
courts concerning the interpretation of Article V of the Convention and the issues arising
from it.

 

45

 

38

 

Lalonde, 

 

supra

 

 note 4, at Canada-41.

 

39

 

See

 

 art. 35(2).

 

40

 

C

 

asey & Mills, supra note 16, at 357.
41 Kanto Yakin Kogyo Kabushiki-Kaisha v. Can-Eng Manufacturing Ltd., (1992) 7 O.R. (3d) 779, 4 B.L.R.

(2d) 108, aff’d (1995) 22 O.R. (3d) 576.
42 Europcar Italia S.p.A. v. Alba Tours Int’l Inc., [1997] O.J. No. 133, 23 O.T.C. 376 (Ont. Ct. J. (Gen. Div.) )

(QL).
43 Corporacion Transnacional de Inversiones, S.A. de C.V. et al. v. STET International, S.p.A. et al., (2000) 49

O.R. (3d) 414, [2000] 136 O.A.C. 113.
44 Schreter v. Gasmac Inc., (1992) 7 O.R. (3d) 608, 89 D.L.R. (4th) 365, 6 B.L.R. (2d) 71, 10 C.P.C. (3d) 92,

41 C.P.R. (3d) 509.
45 Fuller summaries of the most relevant Canadian decisions relating to international commercial arbitration

applying the New York Convention or the Model Law can be found at Kluwer Law International, available at
<www.kluwerarbitration.com> and in Henri C. Alvarez, Neil Kaplan, & David W. Rivkin, Model Law Deci-
sions: Cases Applying the UNCITRAL Model Law on International Commercial Arbitration (1985–2001)
(2003).
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Article V(1)(a): a party was under some incapacity

Cases where a party has resisted enforcement of a foreign arbitral award on the basis
of incapacity have been relatively rare in Canada. One notable case where the respondent
argued against enforcement of the award on this ground is D.L.T. Holdings Inc. v. Grow
Biz Int’l, Inc.46 In this case, a U.S. franchisor applied for recognition and enforcement of
an arbitral award rendered in, and confirmed by the courts of, the United States against
a Canadian franchisee. The respondent resisted enforcement based, among other grounds,
on its lack of legal representation and lack of financial resources. The court dismissed the
respondent’s arguments, holding that it had the opportunity to receive legal advice when
the franchise agreement was signed, and that there was no inequality in bargaining posi-
tions between the parties.47

Article V(1)(b): a party was unable to present its case

Claims with respect to a party’s inability to present its case before the arbitral tribunal
have been more frequently argued as grounds for resisting enforcement of a foreign arbi-
tral award in Canada. Although such claims have been raised in various factual circum-
stances, the courts have consistently interpreted this ground for refusing enforcement
restrictively.

For example, the court in the Grow Biz case held that where a party to an arbitration
claimed that it was unable to present its case because it could not afford to attend the arbitra-
tion hearing due to its location, but did not place any evidence before the court to prove
its lack of funds, the arbitration award should be upheld. The court concluded that the
fact that one party cannot go to an agreed location is not the other party’s responsibility.48

This ground for refusal of enforcement was also narrowly interpreted in the Corpo-
racion Transnacional case,49 in which the court held that where a party refused to participate
in an arbitration, it was deemed to have deliberately forfeited the opportunity to be
heard. This, the courts concluded, did not amount to a lack of opportunity to present
one’s case or to be treated with equality.50

The restrictive application of this ground was further applied in United Mexican States
v. Karpa,51 where the court dismissed Mexico’s claim that it was unable to present its case
as a result of being prevented from disclosing confidential information protected under its
tax laws. The court held that Mexico was not required to produce information it did not
wish to produce, and that the evidence that it did provide was insufficient to persuade the
tribunal. The court further held that in its claim Mexico was essentially requesting that

46 D.L.T. Holdings Inc. v. Grow Biz Int’l, Inc., (2000) 194 Nfld. & P.E.I.R. 206.
47 Alvarez, Kaplan, & Rivkin, supra note 45, at 233.
48 D.L.T. Holdings, supra note 46.
49 Corporacion Transnacional, supra note 43.
50 Alvarez, Kaplan, & Rivkin, supra note 45, at 214.
51 United Mexican States v. Karpa, (2005) 74 O.R. (3d) 180, (2005), 248 D.L.R. (4th) 443, (2005), 30 Admin.

L.R. (4th) 272, (2005), 193 O.A.C. 216.
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the court review the findings of fact made by the arbitral tribunal. The court rejected this
application, holding that although the Additional Facility Rules of the International Cen-
tre for Settlement of Investment Disputes (ICSID), which governed the arbitration, did
not preclude judicial review, such review was limited to the grounds in Article 34 of the
Model Law and the standard of review under these grounds was at the high end of the
spectrum of judicial deference.

Most recently, in Bayview Irrigation District #11 v. Mexico,52 the court rejected an
application to set aside an arbitral award in which the tribunal held that it did not have
jurisdiction to decide the case under Chapter 11 of NAFTA. The court dismissed the
applicant’s claim that the tribunal changed the agreed rules of procedure and did not
allow the applicant a fair opportunity to present its case. The court found that according
to the transcripts of the proceedings, the applicant had an opportunity to argue its posi-
tion and that it did not object or request that the tribunal re-open the proceedings on the
grounds that it required an opportunity to make further submissions. Therefore, the
applicant’s claim for setting aside the award was rejected.

Article V(1)(c): award contained decisions beyond the scope of the submission 
to arbitrate

This ground has been somewhat more effective for setting aside or resisting enforce-
ment of foreign arbitral awards in Canada. In the important, early case of Quintette Coal
Ltd. v. Nippon Steel Corp.,53 the court held that the question of whether an arbitral award
contains decisions on matters beyond the scope of the submission to arbitrate is a thresh-
old question. As such, it must be decided before the court can assess whether the award
should be set aside on this ground. If the award did not go beyond the scope of the sub-
mission to arbitrate, the court had no jurisdiction to set it aside, even if it could be shown
that the arbitral tribunal erred in interpreting the contract.54 This is so because of a pow-
erful presumption that the tribunal acted within its powers. The court further held that
as a matter of policy, it should adopt a standard which seeks to preserve the autonomy of
the forum selected by the parties and to minimize judicial intervention when reviewing
international commercial arbitration awards. Accordingly, the court chose not to inter-
vene in this case.55

On the other hand, this ground was accepted as justifying the partial setting aside
of an arbitral award in the Metalclad case,56 which involved a dispute under Chapter 11 of
NAFTA. The court in this case held that an award could only be set aside on grounds of
excess of jurisdiction where the award dealt with a dispute not falling within the terms

52 Bayview Irrigation District #11 v. Mexico, [2008] O.J. No. 1858, 2008 CanLII 22120 (ON S.C.).
53 Quintette Coal Ltd. v. Nippon Steel Corp., (1990) 47 B.C.L.R. (2d) 201 (S.C.), [1991] 1 W.W.R. 219, aff’d

50 B.C.L.R. (2d) 207 (C.A.), leave to appeal dism’d 50 B.C.L.R. (2d) xxviii.
54 Id.; Christine J. Mingie, British Columbia Commercial Arbitration: An Annotated Guide 194 (2004).
55 Alvarez, Kaplan, & Rivkin, supra note 45, at 218.
56 United Mexican States v. Metalclad Corp., (2001) 89 B.C.L.R. (3d) 359, 14 B.L.R. (3d) 285.
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of the submission to arbitration or it contained decisions on matters beyond the scope of
the submission to arbitration. The court found that the arbitral tribunal went beyond the
submission to arbitrate when it misstated the applicable law to include transparency obli-
gations which were found outside the substantive obligations of Chapter 11 of NAFTA.57

Article V(1)(d): lack of reasons of the arbitral tribunal

While recognizing the importance of giving reasons for the purpose of reviewing an
arbitral tribunal’s jurisdiction in setting aside and enforcement applications,58 Canadian
courts have limited the ability of a party to argue that lack of written reasons in support
of an arbitral award justified refusal of enforcement of the award. For instance, in Schreter
v. Gasmac,59 the respondent claimed a denial of natural justice since the arbitral tribunal
had not given reasons for a portion of the award. The court held that the failure of an
arbitral tribunal to include reasons was not in itself a ground for refusing to enforce an
award. Moreover, on the facts of this case the court was able to review the arbitral tribu-
nal’s jurisdiction and reasons, as both the arbitrator and the foreign court confirming the
award had considered the respondent’s arguments. The court concluded that there was
sufficient information concerning the award available for it to be satisfied with respect to
the validity of the award and, therefore, the absence of reasons did not constitute suffi-
cient grounds for refusing enforcement of the arbitral award on the facts of this case.

In Food Services of America Inc. v. Pan Pacific Specialties Ltd.,60 the respondent resisted
enforcement of the arbitral award on the basis that the arbitral procedure was “not in
accordance with the agreement of the parties” pursuant to Article 36(1)(a)(iv) of the
Model Law, since the arbitral tribunal failed to provide written reasons for its decision.
The court held that since providing reasons is not part of the “arbitral procedure” for the
purposes of Article 36 of the Model Law, it was not in itself sufficient reason to refuse
enforcement. Moreover, since the failure to give reasons in this case did not bring into
question the fairness of the decision-making process, it was not sufficiently serious to
violate the parties’ agreement. Therefore, the respondent’s application for resisting
enforcement of the arbitral award failed.61

However, the court’s concern, as expressed in Schreter, that an arbitral tribunal’s fail-
ure to provide adequate reasons may impede the court’s ability to review the tribunal’s
jurisdiction and reasoning, has materialized in another instance and resulted in refusal of
enforcement. In the recent case of Smart Systems Technologies Inc. v. Domotique Secant Inc.,62

the Quebec Court of Appeal found that lack of reasons in support of a foreign arbitral

57 Alvarez, Kaplan, & Rivkin, supra note 45, at 7. The court only set aside one of the bases for the arbitral
tribunal’s award, which was largely upheld on other grounds.

58 Schreter v. Gasmac Inc., supra note 44.
59 Id.
60 Food Services of America Inc. v. Pan Pacific Specialties Ltd., (1997) 32 B.C.L.R. (3d) 225.
61 Alvarez, Kaplan, & Rivkin, supra note 45, at 236–37.
62 Smart Systems Technologies Inc. v. Domotique Secant Inc., [2008] J.Q. No. 1782, 2008 QCCA 444.
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award may give rise to refusal of recognition and enforcement in Quebec. In doing so,
the Court of Appeal confirmed the Superior Court’s decision to refuse recognition and
enforcement of an arbitral award granted by the arbitral tribunal, and recognized by a
court at the seat of arbitration, without reasons. The court held that in this case, since the
parties had chosen the Model Law to govern the arbitration, they had intended for the
award to state the reasons upon which it was based. Further, the tribunal’s failure to pro-
vide reasons impeded the court’s ability to consider the validity of the award, in circum-
stances where a number of serious errors in the award and the conduct of the proceedings
had been alleged. In these circumstances, the court found that the failure to give reasons
amounted to a violation of public order in Quebec and justified a refusal of recognition
and enforcement.

Article V(1)(e): award has been suspended or set aside in the originating 
jurisdiction

Generally, the courts have held that there is no requirement under Articles 35 and
36 of the Model Law that an arbitral award be “final” at the place of arbitration in order
for it to be recognized as binding and enforceable in another jurisdiction.63 In the Europ-
car Italia case,64 the arbitral award was appealed to the courts at the seat of arbitration
while enforcement was sought in Canada. The Canadian court adjourned its decision on
the application for enforcement pending a determination of the appeal in the foreign court.
Nonetheless, the Canadian court noted that even if the award was suspended by the foreign
court, enforcement could still be ordered in the exercise of judicial discretion.65

In Powerex Corp. v. Alcan Inc.,66 while an application for enforcement of the award
was made in Canada, a party to the arbitration had asked the court at the place of arbi-
tration to set aside the arbitral award. In determining whether to enforce the award
immediately or adjourn the application to enforce pending the completion of the foreign
proceedings, the court considered the following factors: the estimated time to complete
the application to set aside at the place of arbitration; whether the respondent was merely
delaying the inevitable; whether a court at the place of arbitration had already refused to
set aside the award; the availability of security and the possibility of asset removal prior to
enforcement; and the willingness of the respondent to diligently pursue its legal action
to set aside the award at the place of arbitration. The court decided to adjourn the
enforcement proceedings on the unusual condition that the respondent pay the full
amount in dispute into trust for the use of the applicant, upon the posting of security by
the applicant for its repayment if the action for setting aside succeeded. Leave to appeal
was granted by the Court of Appeal, on the grounds that the judge below had given the

63 Agros Trading Spolka z.o.o. v. Dalimpex Ltd., [2001] O.J. No. 3986.
64 Europcar Italia S.p.A. v. Alba Tours Int’l Inc., supra note 42.
65 Alvarez, Kaplan, & Rivkin, supra note 45, at 239.
66 Powerex Corp. v. Alcan Inc., 2004 B.C.S.C. 876, [2004] B.C.J. No. 1349 (QL).
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most liberal interpretation so far of the relevant federal and provincial statutes and that
this approach could constitute a marked departure from international jurisprudence.67

Article V(2)(b): public policy

This ground for setting aside and resisting enforcement of arbitral awards has been
particularly narrowly construed by Canadian courts. In cases such as Schreter68 and Corpo-
racion Transnacional,69 the courts have held that for a party to succeed on this ground an
award must offend the most basic notions of morality and justice, or demonstrate intol-
erable ignorance or corruption on the part of the arbitral tribunal. In both of these cases,
the courts held that whether or not an award is legally or factually wrong is not a basis
for setting it aside as being contrary to public policy.

In Corporacion Transnacional,70 the arbitral tribunal’s failure to order disclosure of cer-
tain portions of an agreement, thereby arguably depriving the applicant of a fair hearing,
did not meet the requirements of the public policy test. The court held that the purpose
of the public policy ground was to guard against the enforcement of awards that were
morally repugnant, or that were arrived at in a manner contrary to the fundamental
notions of morality and justice.71

In Schreter,72 the court held that reopening the merits of an arbitral decision on legal
issues decided in accordance with the law of a foreign jurisdiction, under the guise of
ensuring conformity with the public policy of the enforcing jurisdiction’s court, could
bring the enforcement procedure of the Model Law into disrepute.

Allegations of improper acts committed by a party to an arbitration, such as corrup-
tion of a witness or payment of bribes, have also failed to satisfy the public policy test
where the evidence tendered was insufficient to meet the applicable standard, and where
the arbitral tribunal had made its own determination on evidence and credibility, which
the court held it should not disturb.73 Similarly, a claim of an unfair damages award in
Karpa74 was dismissed where the court reiterated the principle that only where procedure
or substance diverged markedly from local standards, or where there was intolerable igno-
rance or corruption, will courts intervene on grounds of public policy.

The Supreme Court of Canada has also limited the application of the public policy
ground for refusing enforcement of arbitral awards. In Dell Computer Corp. v. Union des
consommateurs,75 the respondent attempted to argue that because he commenced a class

67 Ultimately, the matter was resolved in the Canadian proceedings and the appeal did not proceed.
68 Schreter v. Gasmac Inc., supra note 44.
69 Corporacion Transnacional, supra note 43.
70 Id.
71 Alvarez, Kaplan, & Rivkin, supra note 45, at 214.
72 Schreter v. Gasmac Inc., supra note 44.
73 United Mexican States v. Metalclad Corp., supra note 56.
74 United Mexican States v. Karpa, supra note 51.
75 Dell Computer Corp. v. Union des consommateurs, (2007) 284 D.L.R. (4th) 577, 34 B.L.R. (4th) 155.
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action, the dispute was of a public order or policy nature and therefore could not be sub-
mitted to arbitration. However, the court held that “a class action is a procedure, and its
purpose is not to create a new right.”76 Although the court acknowledged that class
actions have a social dimension and are of public interest insofar as they facilitate access
to justice, it concluded that the class action “cannot serve as a basis for legal proceedings
if the various claims it covers, taken individually, would not do so.”77 The court further
reiterated the principle that the concept of public policy must be interpreted narrowly
and that in cases emanating from Quebec, this concept is limited to matters enumerated
in the Civil Code of Quebec, namely the status and capacity of persons, family law, or
analogous matters.

However, the Quebec Court of Appeal in the Smart Systems Technologies78 case men-
tioned above, has recently refused to enforce an award on the ground that the arbitral tri-
bunal’s failure to provide any reasons for its decision was contrary to public policy in
Quebec. The court qualified its decision by holding that an unreasoned arbitral award is
not in itself against public policy, however it concluded that where the parties’ intention
was for the tribunal to provide the reasoning for its decision, and where a failure to do so
would impede the court’s review of the award, such a failure would constitute a breach
of public policy in Quebec.

III. Waiver

Consistent with the general trend favouring the enforcement of arbitral awards,
Canadian courts have broadly interpreted waivers by parties to arbitration agreements of
their right to oppose enforcement of the award. In the Food Services case,79 the arbitration
agreement contained an express waiver of the right to resist enforcement under Article 36
of the Model Law. The court held that it would not be appropriate to go beyond the clear
meaning of the waiver and to interpret the words in such a way as to render the waiver
clause meaningless. Accordingly, the court found that the parties had waived their right
to oppose enforcement under Article 36 of the Model Law.80 Similarly, in Noble China
Inc. v. Lei,81 the court held that, provided the arbitral tribunal had not breached a manda-
tory provision of the Model Law, the parties were free to exclude recourse to the courts
to set aside an award, and that such an agreement was not contrary to public policy.
Accordingly, the court dismissed the application to set aside the award.82

76 Id. s. 105.
77 Id. s. 108.
78 Smart Systems Technologies, supra note 62.
79 Food Services of America, supra note 60.
80 Alvarez, Kaplan, & Rivkin, supra note 45, at 237.
81 Noble China Inc. v. Lei, (1998) 42 O.R. (3d) 69, 42 B.L.R. (2d) 262, 28 C.P.C. (4th) 30.
82 Alvarez, Kaplan, & Rivkin, supra note 45, at 217.
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IV. Conclusion

Canada has adopted and implemented both the Convention and the Model Law
into its domestic legislation and Canadian courts have had a number of opportunities to
consider both instruments. The clear tendency of Canadian courts has been toward
enforcement of foreign and international arbitral awards and strict interpretation of the
grounds for refusal of enforcement enumerated in Article V of the Convention and mir-
rored in Articles 34 and 36 of the Model Law.83

83 Of the considerable number of Canadian cases considering the New York Convention and the Model Law,
the author was able to identify only four decisions where the courts refused recognition and enforcement of a foreign
arbitral award. These are Amaco Transmissions Inc. v. Kunz, (1991) 97 Sask. R. 5; Javor v. Francoeur, 2003 BCSC
350; Smart Systems Technologies Inc. v. Domotique Secant Inc., [2008] J.Q. No. 1782, 2008 QCCA 444; and par-
tially in United Mexican States v. Metalclad Corp., (2001) 89 B.C.L.R. (3d) 359, 14 B.L.R. (3d) 285.
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