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VIEW FROM THE WEST: THE ALBERTA
COURT OF APPEAL HOLDS THE
PROPOSED CANADIAN SECURITIES ACT
TO BE UNCONSTITUTIONAL

By Lloyd Symons and Arif Chowdhury of Fasken Martineau LLP.
Mr. Symons is a partner in the Business Law Group in the Calgary office
and regularly advises private and public companies, investment funds,
and undemwriters with respect to structuring and securities law implica-
tions on domestic and international private placements, public offer-
ings, corporate reorganizations, mergers and acquisitions, stock
exchange listings, and other corporate, commercial, and securities mat-
ters. Mr. Symons can be reached at Isymons@fasken.com.
Mr. Chowdhury is an associate in the Litigation Group in the Calgary
office and his practice focuses on commercial litigation (including
shareholder disputes) and bankruptcy and insolvency law.
Mr. Chowdhury can be reached at achowdhury@fasken.com. This article
first appeared on the Fasken Web site (www.fasken.com) and is repro-
duced with permission. © Fasken Martineau LLP.

Background

On May 26, 2010, the Government of Canada officially released a
proposed Canadian Securities Act (Proposed Act), which seeks to estab-
lish a national securities regulator as a voluntary regime that provinces
and territories would be able to opt into. Concurrent with its release, the
Government of Canada referred the Proposed Act to the Supreme Court
of Canada for its opinion as to the legislative authority of the Parliament of
Canada to pass the Proposed Act.

The Proposed Act is now opposed by the provinces of Alberta, British
Columbia, Manitoba, New Brunswick, Quebec, and Saskatchewan.
Alberta and Quebec, both strongly opposed to a national regulator,
referred the Proposed Act to their respective courts of appeal.
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Opponents argue that local regulators, compared with
a centralized regulator in Toronto, are more familiar with
the nuances of local industries - for example, the energy
industry in Alberta.

While the Supreme Court will not hear the matter until
April 13 and 14, 2011, both the Alberta and Quebec Courts
of Appeal have already heard arguments regarding the
constitutionality of the Proposed Act. The Albert Court of
Appeal was the first to release its decision on
March 8, 2011.2

Decision

The Securities Act Reference was heard on Jan-
uary 24, 2011 by a five-member panel of the Alberta Court
of Appeal. The Government of Alberta appeared as the
appellant; while, the Government of Canada appeared as
the respondent. The interveners were the Attorney General
of Quebec, arguing against the Proposed Act, and the
Canadian Bankers Association, arguing in favour of the Pro-
posed Act.

Broadly, the Court was asked to consider whether Par-
liament, under the Constitution Act 1867,% has the
authority to: (1) pass legislation to regulate the securities
industry in Canada; and (2) pass legislation to exclude the
application of the Securities Act (Alberta).

In a unanimous decision, the Court held the Proposed
Act to be contrary to the division of powers in the Consti-
tution At 1867, and therefore, unconstitutional. The Court
concluded:
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[Tlhe proposed federal securities legislation would
enter an area of regulation long occupied by the prov-
inces, and long considered to be clearly within provincial
jurisdiction. The proposed legislation does not meet the
traditional tests for inclusion in the “trade and com-
merce” power, nor is it consistent with the guidelines
that have been suggested from time to time for defining
the scope of that power. It is inconsistent with numerous
prior decisions of the highest courts delineating the divi-
sion of power over specific industries. The proposed
legislation would, if enacted, be unconstitutional.

Consequently, in response to one of the questions put
to it,* the Court answered that Parliament does not have
legislative authority to pass legislation identical to or similar
to the Proposed Act.

Arguments and Analysis

The securities industry has historically been regulated
by the provinces using their jurisdiction over “Property and
Civil Rights within the Province”, granted by s. 92(13) of the
Constitution Act 1867. Alberta conceded that small, iso-
lated portions of the proposed legislation were a valid
exercise of federal criminal power pursuant to s. 91(27) of
the Constitution Act 1867. However, central to the out-
come of the appeal was whether Parliament could legislate
with respect to the securities industry under the federal
head of power over “The Regulation of Trade and Com-
merce”, granted by s. 91(2) of the Constitution Act, 1867.

The Court found the Proposed Act to be in substance
similar to provincial securities legislation in addressing the
integrity of market participants, protecting the investing
public, and ensuring ethical practices in the capital mar-
kets. While Canada asserted that the securities industry had
changed with more varied, complex, and sophisticated
products, the Court held that this does not change the
nature of the division of powers under the Constitution
Act 1867, nor does it change the fundamental character of
securities products as matters of property and contractual
rights. The Court dismissed Canada’s assertion that the pro-
posed legislation would address systemic risk within the
securities industry, on the basis that as with provincial legis-
lation, the proposed federal legislation would do nothing
to assess the merit of any particular investment. Moreover,
the proposed legislation was found not to be “crisis legisla-
tion” bringing it within the scope of Parliament’s legislative
powers.

The Court held the regulation of the securities industry
to be a matter falling under provincial power over property
and civil rights for the following reasons:

(1) securities legislation licenses and regulates partici-
pants in the industry and is a form of professional
regulation which has traditionally related to civil
rights in the province;



(2) securities are property that are traded according to
contractual and property arrangements, which do
not involve cross-border movement of property;
and

(3) the regulation of the raising of capital, the require-
ments of continuous disclosure, and the regulation
of extraordinary transactions by reporting issuers
are matters of property and civil rights.

Canada did not dispute that the provinces have juris-
diction over the regulation of the security industry under
the property and civil rights head of power, but argued that
Parliament has concurrent jurisdiction to legislate with
respect to securities regulation. Canada grounded the con-
stitutionality of the Proposed Act on the “general” branch
of the trade and commerce power. The trade and com-
merce power encompasses international or interprovincial
trade, and also “general” legislative authority to legislate
trade and commerce.

The indicia of legislation validly enacted under the
general trade and commerce power, endorsed by the
Supreme Court of Canada in General Motors v. City
National Leasing (“General Motors”),> are that:

(@) the impugned legislation must be part of a general
regulatory scheme;

(b) the scheme must be monitored by the continuing
oversight of a regulatory agency;

(0) the legislation must be concerned with trade as a
whole rather than with a particular industry;

(d) the legislation should be of a nature that the prov-
inces jointly or severally would be constitutionally
incapable of enacting; and

(e) the failure to include one or more provinces or
localities in a legislative scheme would jeopardize
the successful operation of the scheme in other
parts of the country.

The Court concluded that the proposed securities leg-
islation failed to meet the last three criteria having found
that: (1) the Proposed Act concerned regulation of the
securities industry rather than trade in general; (2) the prov-
inces had been regulating the securities industry for
decades already; and (3) a lack of participation by all prov-
inces would not jeopardize the operation of the Proposed
Act in other parts of the country (in fact, the opt-in nature
of the Proposed Act contemplates that it would operate in
only some parts of Canada).

Moreover, the Court could not ignore that the pro-
posed legislation attempts to displace a whole body of
existing valid provincial legislation, making a comparison
with previous failed attempts by the federal government to
assume the regulation of the insurance industry. In the

Canadian tradition of constitutionalism, the federal trade
and commerce power has not been allowed to subsume
provincial power over property and civil rights. The Court
strongly stated that “[tlhe present Reference in reality
involves an attempt to overturn all those earlier cases, and
to rewrite Canadian constitutional history in a way that
would disrupt the predictability required in constitutional
law”’.

Looking Ahead

In mid-April, the Supreme Court will hear the Govern-
ment of Canada’s reference question -“Is the ... pro-
posed Canadian Securities Act within the legislative
authority of the Parliament of Canada?”. While the Alberta
Court of Appeal’s decision in the Securities Act Reference
may be compelling (as may be the Quebec Court of
Appeal’s decision once released), it will not be binding on
the Supreme Court, which is the ultimate judicial authority.

As in the Securities Act Reference, the Government of
Canada is unlikely to argue that the Proposed Act is in pith
and substance a matter distinct from the regulation of the
security industry, which falls within provincial jurisdiction.
Therefore, the federal government must continue to assert
that the Proposed Act falls under the general arm of the
federal power to regulate trade and commerce. Despite
the decision in the Securities Act Reference, there is still
room for such an argument. As the Supreme Court stated
in General Motors, the five factors are only indicia and are
not a test for the valid application of the general trade and
commerce power, and the five factors “merely represent a
principled way to begin the difficult task of distinguishing
between matters relating to trade and commerce and
those of a more local nature”.

We will report to our readers on the outcome in the
Quebec Court of Appeal and the Supreme Court when
those decisions are released.

Notes:

T The proposed Canadian Securities Act is available on the Department of
Finance Canada website: www.fin.gc.ca/drleg-apl/csa-lvm-eng.asp.

2 Reference Re Securities Act (Canada), 2011 ABCA 77.
3 (UK), 30 & 31 Victoria, c. 3.

4The Court determined that it was inappropriate to attempt to answer the
second question as there was no clear indication that the federal govern-
ment proposed to enact legislation to exclude the application of the
Alberta Securities Act (a) to market participants who elect to be regulation
under a federal regime, (b) to market participants who have a substantial
connection to a jurisdiction other than Alberta, or (c) by an express para-
mountcy clause or similar unilateral, each of which the Alberta govern-
ment identified as recommendations in the Final Report and Recommen-
dations of the Expert Panel on Securities Regulation, which is available at
www.expertpanel.ca/eng/reports/indexhtml.

5 General Motors v. City National Leasing, [1989] 1 S.CR. 641.



FORM 41-101F2: INVESTMENT
FUNDS REQUIRED TO PROVIDE
BETTER DISCLOSURE

By Kathleen Jones-Lepidas. © CCH Canadian Limited.

The OSC recently issued Staff Notice 81-714 to summa-
rize the views of OSC Staff (“Staff”) on the disclosure
required by Form 41-101F2, Information Required in an
Investment Fund Prospectus (the “Form”), and the types of
comments staff will usually raise when they are reviewing
an investment fund prospectus required to be filed in the
form of the Form.

Who Must Use the Form?

The Form must be used by all investment funds filing
prospectuses other than mutual funds that file prospec-
tuses under National Instrument 81-101, Mutual Funds.

It contains specific disclosure requirements for invest-
ment funds, in addition to the general requirement in
securities legislation to provide full, true, and plain disclo-
sure of all material facts in the prospectus relating to the
securities to be issued.

Why is Compliance with the Form
Important?

Compliance with the disclosure requirements of the
Form is imperative because the Form is intended to pro-
vide clear and concise information about the investment
fund to investors, which in turn will help them make
informed investment decisions. Staff expect the disclosure
to comply with the plain language principles listed in sec-
tion 4.1 of Companion Policy 41-101CP to National Instru-
ment 41-101; they also expect the disclosure to be
presented in the order (and to use the headings) specified
in the Form. This format allows the prospectus disclosure
to be presented in an easy-to-read format and in a straight-
forward manner.

Cover Page and Prospectus Summary
Disclosure Issues

o Intention of the cover page and prospectus summary
disclosure: In reviewing the prospectus, Staff will con-
sider the purpose of the Form and, specifically, the inten-
tion of the cover page and prospectus summary disclo-
sure, which should ensure that investors are presented
with information about the investment fund in a clear,
concise, and comparable format that aids them in
making informed investment decisions.

e Cover page disclosure should be brief: In Staff's view, the
cover page disclosure should only provide a brief
description of the investment fund and the securities to
be distributed and should be limited to the disclosure
specifically mandated by Item 1 of the Form. Accordingly,
Staff may ask that cover page disclosure be reduced or
that certain disclosure be removed.

e Prospectus summary disclosure should also be brief:
Staff expect that the prospectus summary disclosure will
only provide a brief summary of the information that
appears elsewhere in the prospectus. For brevity’s sake,
Staff may request that certain disclosure in the summary
prospectus be removed and be replaced with
cross-references to the more detailed disclosure that
appears elsewhere in the prospectus.

e Chart and graphs should be removed: Generally, Staff will
request that charts and graphs not mandated by the
Form be removed from the prospectus summary.

e Other Material Facts: Staff have reminded filers and their
counsel that information not requested under any other
section of the Form may be disclosed under “Other
Material Facts”.

e When additional, tailored disclosure is needed: If an
investment fund has complex or unique risks, features,
or costs, Staff have requested that additional, tailored
disclosure that is specific to the securities to be distrib-
uted be added to the cover page or to the prospectus
summary disclosure to ensure that investors are pro-
vided with full, true, and plain disclosure of all material
facts.

Filers Must Provide Disclosure About
Investment Objectives

e What makes this fund different?: Information describing
the fundamental nature of the investment fund or the
fundamental features of the investment fund that distin-
guish it from other investment funds is required by
Item 5.1 of the Form. Specifically, the instructions to Item
5.1 require a statement of the type(s) of securities in
which the investment fund will primarily invest under
normal market conditions.

o Investment strategies must be disclosed: In their reviews,
Staff have asked filers to disclose investment strategies
that are an essential aspect of the investment fund as an
investment objective of the investment fund.

o Certain disclosure should be removed: Staff may also ask
filers to remove certain disclosure that does not form
part of the investment objective, such as an investment
fund’s initial indicative yield.



Prospectuses for Multiple Investment
Funds

e Number of investment funds should be limited: Staff’s
view is that the number of investment funds offered in a
prospectus should be limited to investment funds with
substantially similar investment objectives, strategies, and
features.

e Should multiple investment funds be combined? In
reviewing multiple prospectuses of exchange traded
mutual funds, Staff will determine whether the combina-
tion of multiple investment funds into one single pro-
spectus has an impact on the fund’s ability to provide
investors with full, true, and plain disclosure. If the
number of investment funds incorporated into one pro-
spectus interferes with the presentation of key informa-
tion in a clear, concise, and comparable format for inves-
tors, Staff will ask the filer to separate the investment
funds into different prospectus documents.

For further information, please refer to OSC Staff Notice
81-714, which has been reproduced in Volume 3A of the
CANADIAN SECURITIES LAW REPORTER at §490-690.

CANADIAN SECURITIES
ADMINISTRATORS

IFRS Notice Revised

The CSA has revised Staff Notice 81-320, effective
March 23, 2011. The notice updates investment funds and
their advisers on the adoption of International Financial
Reporting Standards (“IFRS”) by investment funds in
Canada. The notice has been reproduced in Volume 1 of
the CANADIAN SECURITIES LAW REPORTER at §8150.

CSA Proposes to Update and Streamline
Regulatory and Reporting Requirements

The CSA recently published proposed amendments to
the following documents:

e National Instrument 21-101, Marketplace Operation (“NI
21-101""), and Companion Policy 21- 101CP
(“21-101CP");

e National Instrument 23-101, Trading Rules (“NI 23-101"),
and Companion Policy 23-101 CP (“23-101CP”);

e Form 21-101F1, Information Statement Exchange or
Quotation and Trade Reporting System (‘““Form
21-101F17);

e Form 21-101F2, Initial Operation Report Alternative
Trading System (“Form 21-101F2");

e Form 21-101F3, Quarterly Report of Marketplace Activi-
ties; and

e Form 21-101F5, Initial Operation Report for Information
Processor (“Form 21-101F5").

The main objective of the proposed amendments is to
update and streamline the regulatory and reporting
requirements in NI 21-101, NI 23-101, and the forms and to
align, where appropriate, requirements that apply to all
exchanges. In order to accomplish this objective, the CSA
has proposed amendments in the following areas:

1. Regulatory and reporting requirements of market-
places;

2. Transparency requirements applicable to market-
places dealing in exchange-traded securities;

3. Transparency of marketplace operations;
4. Other requirements applicable to marketplaces;
5. Definition of a marketplace;

6. Transparency requirements applicable to market-
places, interdealer bond brokers, and dealers
dealing in government debt securities;

7. Locked and crossed markets; and
8. Information processors.

The CSA has requested written comments on the pro-
posed amendments by June 16, 2011. For further informa-
tion, please refer to the March 18, 2011 OSC Bulletin and to
related OSC Staff Notice 21-705, Process for Marketplace
filings and Proposed Rules of Exchanges, which has been
reproduced in Volume 3A of the CANADIAN SECURITIES Law
REPORTER at 1490-235.

CSA Publishes Proposed Designated Rating
Organization Instrument

Credit rating organizations (“CROs”) are not currently
subject to formal securities regulatory oversight in Canada,
even though the conduct of their business may have a
significant impact upon credit markets and ratings con-
tinue to be referred to within securities legislation. For both
of these reasons, the CSA has proposed a securities regula-
tory regime for CROs that is consistent with international
standards and developments. In order to implement an
appropriate Canadian regulatory regime for SROs, the CSA
has published for comment a revised version of National
Instrument 25-101, Designated Rating Organizations, as
well as revised versions of the following documents:



e Consequential amendments to National Instrument
41-101, General Prospectus Requirements;

e Consequential amendments to National Instrument
44-101, Short Form Prospectus Distributions;

e Consequential amendments to National Instrument
51-102, Continuous Disclosure Obligations; and

e National Policy 11-205, Process for Designation of Credit
Rating Organizations in Multiple Jurisdictions.

The CSA has requested written comments on the pro-
posed amendments on or before May 17, 2011. For further
information, please refer to the March 18, 2011 OSC Bul-
letin.

CSA Proposes Securitized Products Rules

The CSA recently published for comment proposed
rules and rule amendments relating to securitized products
(the “Proposed Securitized Products Rules”). The Proposed
Securitized Product Rules set out a new framework for the
regulation of securitized products in Canada, which consist
of two main features:

1. Enhanced disclosure requirements for securitized
products issued by reporting issuers; and

2. New rules that narrow the class of investors who
can buy securitized products on a pro-
spectus-exempt basis (in the “exempt market”),
and require that issuers of securitized products
provide disclosure at the time of distribution, as
well as on an ongoing basis.

The CSA has requested written comments by
July 1, 2011. For further information, please refer to the
April 1, 2011 OSC Bulletin.

MUTUAL FUND DEALERS
ASSOCIATION

Rules 1, 2, and 5 Amended

The amendments to the MFDA Rules have been incor-
porated in Volume 1 of the CANADIAN STOCK EXCHANGES
MANUAL, starting at §701-001.

Notices 78 and 79 Added

The Notices have been incorporated in Volume 1 of
the CANADIAN STOCK EXCHANGES MANUAL, at §706-078 and
1706-079.

CANADIAN NATIONAL STOCK
EXCHANGE

Notice 2011-001 Added

The Notice has been incorporated in Volume 1 of the
CANADIAN STOCK EXCHANGES MANUAL at 11102-045.

Form 3 Amended

The amendments to Form 3 have been incorporated
in Volume 1 of the CANADIAN STOCK EXCHANGES MANUAL at
11103-006.

TSX RULE BOOK AND POLICIES

TSX Rule Book Amended

The amendments to the Rule Book have been incor-
porated in Volume 2 of the CANADIAN STOCK
EXCHANGES MANUAL, starting at §1700-001.

TSX Policies Amended

The amendments to the Policies have been incorpo-
rated in Volume 2 of the CANADIAN STOCK EXCHANGES MANUAL,
starting at §1701-901.



TSX VENTURE EXCHANGE

TSX Venture Exchange Rules Amended

The amendments to the Rules have been incorporated
in Volume 2 of the CANADIAN STOCK EXCHANGES MANUAL,
starting at 12000-101.

FEDERAL UPDATE

Criminal Code of Canada Amended

The Standing up for Victims of White Collar Crime Act,
S.C. 2011, c. 6, which amended the Criminal Code, was
assented to on March 23, 2011 but is not yet in force. The
amendments will be incorporated into Volume 1 of the
CANADIAN SECURITIES LAW REPORTER starting at 962-025 in a
future report.

PROVINCIAL UPDATES

Alberta

Alberta Securities Commission Staff Notice 91-702,
Over-the-Counter Derivatives, dated February 28, 2011,
has been added to Volume 2 of the CANADIAN SECURITIES LAW
REPORTER at §178-137.

New Brunswick

New Brunswick Securities Commission Staff Notice
21-702, Business Continuity Planning - Industry Testing
Exercise, dated February 8, 2011, has been reproduced in
Volume 3 of the CANADIAN SECURITIES LAW REPORTER at §21-702.

Nova Scotia

The Fees Schedules in the Securities Regulations have
been amended by Rule 11-504, effective April 1, 2011.
These amendments have been incorporated into
Volume 3 of the CANADIAN SECURITIES LAW REPORTER, starting at
1406-701.

Notice No. 11-708, Rule 11-504 Amendments to the
Fees Schedules in the General Securities Rules, dated
March 16, 2011, has been reproduced in Volume 3 of the
CANADIAN SECURITIES LAW REPORTER at §429-907.

Rule 11-504, Amendments to the Fees Schedules in
the General Securities Rules, dated February 16, 2011, has
been reproduced in Volume 3 of the CANADIAN SECURITIES LAW
REPORTER at §425-008.

Blanket Order 41-503, dated February 16, 2011, has
been reproduced in Volume 3 of the CANADIAN SECURITIES
LAW REPORTER at 9429-383. This order revokes Blanket
Orders 41-501 and 44-501.

Nunavut

Bill 4, Miscellaneous Statutes Amendment Act 2011,
which amends the Trustee Act, received Royal Assent on
March 10, 2011.

The Business Corporations Act was amended by
SNu. 2011, c. 6, s. 3(2), in force February 25, 2011. This
amendment has been incorporated into Volume 1A of the
CANADIAN SECURITIES LAW REPORTER at §118-586.

The Securities Act was amended by S.Nu. 2011, c. 6,
s. 25(2), Sched. G, in force February 25, 2011. This amend-
ment has been incorporated into Volume 1A of the CANA-
DIAN SECURITIES LAW REPORTER at §119-615.

Ontario

The Good Government Act 2011, S.O. 2011, c. 1,
which received Royal Assent on March 30, 2011 but is not
yet in force, made various amendments to the Business
Corporations Act. The amendments will be incorporated
into Volume 3A of the CANADIAN SECURITIES LAW REPORTER
starting at 1460-001 in a future report.

The OSC issued Staff Notice 81-713 summarizing its
findings from a series of focused reviews of independent
review committee related disclosure and informal discus-
sions with IRC members. The notice has been reproduced
in Volume 3A of the CANADIAN SECURITIES LAW REPORTER at
1490-989a.

The OSC recently issued revisions to the Table of Con-
cordance and List of New Instruments. The revisions, which
appear in OSC Staff Notice 11-739, will be incorporated
into Volume 3A of the CANADIAN SECURITIES LAW REPORTER at
1490-128l in a future report.

The OSC recently issued a practice directive under Staff
Notice 41-702 to alert issuers (including investment fund
issuers) and their advisers of the following;



e procedural changes to facilitate the OSC’s review of per-
sonal information forms filed by directors, executives,
officers, and other individuals; and

e common deficiencies in preliminary prospectus filings.

The notice, which also reminds issuers and their
advisers of the timing for filing preliminary prospectus
materials and the issuance of receipts, will be reproduced
in Volume 3A of the CANADIAN SECURITIES LAW REPORTER at
1490-552 in a future report.

The OSC recently issued a practice directive to alert
issuers (other than investment funds) and their advisers of
the procedural steps an issuer should follow when making
an application for an exemption from certain require-
ments, where the exemption will be evidenced by the
issuance of a receipt for a final prospectus (or by an
amendment to a final prospectus). The notice will be
reproduced in Volume 3A of the CANADIAN SECURITIES
LAW REPORTER at §490-553 in a future report.

Recent Cases

Plan of arrangement

e ¢ ¢ Ontario Securities Commission e e ¢ In June
2010, Staff of the Ontario Securities Commission (the
“Commission”) issued a Notice of Hearing in connection
with a Statement of Allegations which alleged, among
other things, that in connection with a proposed arrange-
ment to eliminate a multiple voting structure (the “Pro-
posed Transaction”), Magna International Inc. (“Magna”)
had failed to provide adequate disclosure to shareholders,
and the Proposed Transaction was abusive. Due to the
upcoming shareholders’ meeting scheduled for June
28, 2010 to vote on the Proposed Transaction, the Com-
mission issued a decision without reasons on June 24, 2010
(the “Decision”; see 2010 CSLR 900-357). The facts briefly
are that Magna is a reporting issuer incorporated under the
Ontario Business Corporations Act whose authorized
share capital consisted of an unlimited number of
Subordinate Voting Shares, Class B Shares, and Preference
Shares. The Subordinate Voting Shares were entitled to one
vote per share and the Class B Shares were entitled to
300 votes per share. All of the outstanding Class B Shares
were held by 447 Holdings Inc. (“447"), and 447 was solely
held by 446 Holdings Inc. (“446"”), which in turn was a
subsidiary of the Stronach Trust. Accordingly, the Stronach
Trust had legal and effective control of Magna via indirect
holdings, with 66 per cent of Magna’s voting rights. In
March 2010, Magna’s executive management had discus-
sions with Frank Stronach (“Stronach”), who provided con-
sulting services to Magna and its subsidiaries personally
and through private entities, as to whether he would con-
sider the elimination of Magna’s multiple voting structure

as part of an overall reorganization. Stronach indicated he
would be willing to consider the transaction if there was
shareholder support and the arrangement did not jeop-
ardize Magna’s key operating principles. In April 2010, the
executive management of Magna proposed that Magna
purchase all of the outstanding Class B Shares for
US$300 million and nine million Subordinate Voting Shares,
make amendments to the existing consulting agreements
with Stronach, and reorganize Magna’s vehicle electrifica-
tion business. A Special Committee was struck, which in
turn hired independent financial and legal advisers to
assess the Proposed Transaction. The advisers reported to
the Special Committee that the cancellation of the out-
standing Class B Shares would create a significant dilution
of the Subordinate Voting Shares and the overall impact
could not be known, as it was an unprecedented transac-
tion in the Ontario capital markets. The Special Com-
mittee’s advisers further determined that if the Proposed
Transaction was to be submitted to shareholders, it should
be approved by a majority of the votes cast at a special
meeting by disinterested shareholders and be carried out
as a plan of arrangement. This would require the Proposed
Transaction to be subject to a review by a court to consider
fairness and reasonableness. Neither the Special Com-
mittee nor the Magna board (the “Board”) made any rec-
ommendations as to how shareholders should vote in
respect of the Proposed Transaction in the Management
Information Circular/Proxy Statement that was issued in
relation to the Proposed Transaction (the “Circular”). Prior
to the June 28, 2010 shareholders’ meeting, the Commis-
sion also granted Torstar standing to various groups,
including institutional shareholders of Magna who were
opposed to the Proposed Transaction, and shareholders
who were in favour of the Proposed Transaction (see
2011 CSLR 900-384). Security analysts at various investment
institutions and a third-party market analyst were generally
supportive of the Proposed Transaction.

In its decision, the Commission concluded it was in
the public interest to order that: (a) if Magna wished to
proceed with shareholder approval of the Proposed Trans-
action, the Circular must be amended and resent to share-
holders; (b) the Subordinate Voting Shares issued by
Magna in connection with the Proposed Transaction were
to be cease traded until Magna complied with the required
amendments to the Circular; and (c) the exemption in par-
agraph 5.5(a) of MI 61-101, Protection of Minority Security
Holders in Special Transactions (“61-101”), would not be
available until the disclosure requirements of section 5.3
were complied with.

There were four issues before the Commission:

(a) Did the Circular provide sufficient disclosure to the
Class A Shareholders to permit them to make an
informed decision?;

(b) Was the Proposed Transaction abusive?;



(c) Did the Board comply with its fiduciary duties in
submitting the Proposed Transaction to share-
holders?; and

(d) Was the process followed by the Board and Special
Committee in reviewing the Proposed Transaction
inadequate?

The Commission ordered a cease trade of the
Subordinate Voting Shares pending compliance with addi-
tional disclosure requirements.

To the first issue of the adequacy of the disclosure in
the Circular, the Commission began by stating that the
disclosure required was the same under securities, corpo-
rate, and common law; that is, the disclosure in a circular
must have been in sufficient detail to enable a reasonable
shareholder to make an informed decision on how to vote
on a proposed transaction. Furthermore, the disclosure
standard is contextual and varies with the circumstances. In
this case, the Proposed Transaction was also a “related
party transaction” within the meaning of 61-101, and while
the Market Cap Exemption would have applied (and no
party disputed the application), the Board chose to have
the simple majority of the Class A Shareholders approve
the Proposed Transaction. As a result of required approval,
subsection 5.2(1) of 61-101 applied, which required more
fulsome disclosure, including the Board’s reasonable
beliefs about the fairness of the Proposed Transaction, the
Board’s recommendations, the background of the Board’s
and Special Committee’s deliberations, and an analysis of
any expert opinions obtained by the Special Committee. In
the Commission’s view, the fact that neither the Board nor
the Special Committee made any recommendations as to
how shareholders should vote meant the shareholders
were essentially “left to their own devices” as to how to
vote, and this demanded a higher level of disclosure. The
Commission held that the shareholders should have had
the same information and analysis that the Special Com-
mittee had in order to make an informed vote, instead of
the simple laundry list of considerations, factors, and infor-
mation that the Special Committee reviewed. Other defi-
ciencies in the Circular included the lack of the potential
benefits of the Proposed Transaction to Class A Share-
holders, alternatives to the Proposed Transaction, and why
the financial advisers engaged by the Special Committee to
review the Proposed Transaction refrained from providing
any opinions or formal valuations.

To the second issue of whether the Proposed Transac-
tion was abusive, the Commission turned to subsec-
tion 127(1) of the Act, which authorizes it to intervene
where it is in the public interest to do so. However, this
broad jurisdiction to act is constrained by the purposes of
the Act and any order under section 127 is to “restrain
future conduct that is likely to be prejudicial to the public
interest in fair and efficient capital markets” (see Com-
mittee for the Equal Treatment of Asbestos Minority Share-
holders v. Ontario (Securities Commission), [2001]
2 S.CR. 132). Further, where there is no breach of Ontario

securities law, this conduct must be proven to be abusive
of investors or the capital markets, and be beyond a mere
complaint of unfairness (see Re Canadian Tire Corp. (1987),
10 OSCB 857). In the case at bar, the holders of the
Subordinate Voting shares knew, when they purchased
their shares, that they had no right to participate in any
such buyout as the one being proposed. The Stronach
Trust, as the controlling shareholder, was legally entitled to
sell its Class B Shares at any price it negotiated. In the
Commission’s view, it appeared that the primary complaint
of the shareholders who opposed the Proposed Transac-
tion was that they felt the price being paid for the Class B
Shares was excessive. However, as the Commission noted,
a transaction is not abusive simply because certain share-
holders consider the price to be inappropriate. Further, the
fact that the Class A shareholders were required to approve
the Proposed Transaction also undermined the possibility
that it was an abusive transaction. The Commission con-
cluded that the Class A Shareholders were entitled to
decide for themselves whether the Proposed Transaction
would proceed via a vote, and the Commission had no
jurisdiction to intervene with that entitlement.

The Commission declined to answer the third issue of
whether the Board complied with its fiduciary duties in
submitting the Proposed Transaction to the shareholders.
In its view, it is not generally within the Commission’s juris-
diction to address what is essentially a corporate law
matter, although there may be instances where it is appro-
priate to consider the role and process followed by a
board or special committee when it reviewed a transac-
tion. In this case, the Committee saw no reason to believe
there was impropriety in the Board’s delegating the deci-
sion of how to vote for the Proposed Transaction to share-
holders, as it was their right to do so.

Regarding the final issue of the adequacy of the Board
and Special Committee in reviewing the Proposed Transac-
tion, the Commission looked to 61-101, which imposes
requirements on related party transactions. Under the
Companion Policy to 61-101, a committee of independent
directors should negotiate, or review and report on, a
related party transaction to ensure that all shareholders are
treated fairly. In the findings of the Commission, there were
three major issues with respect to the actions of the Board
and Special Committee. First, it was improper for executive
management to have negotiated with the Stronach Trust
after it was made clear that Stronach was willing to collapse
the dual class share structure. This negotiation should have
been conducted by the Special Committee, as by the time
it came to the Special Committee it was a “take it or leave
it” proposition. Second, the mandate of the Special Com-
mittee was, in the opinion of the Commission, too narrow.
The Special Committee was limited to considering and
reviewing a proposal developed by the executive manage-
ment and reporting to the Board. This mandate did not
authorize the Special Committee to address the key ques-
tion of whether the Proposed Transaction was fair to the
Class A Shareholders. It also seemed nonsensical to the
Commission that the Special Committee brought its obser-



vations and commentary to executive management when
it should have dealt with the Stronach Trust. Although this
taint led the Commission to consider intervening in the
Proposed Transaction, ultimately, the Commission found
that there was insufficient evidence of the process and
deliberations of the Special Committee for it to interfere.

Subsequent to the issuance of the decision, the special
meeting of the shareholders was postponed until
July 28, 2010, to allow for the issuance of a supplement to
the Circular which was reviewed by the Staff of the Com-
mission (who had no further comment). At the special
meeting, the Proposed Transaction was approved, and in
August 2010, the Ontario Superior Court of Justice
approved the Proposed Transaction, as it had satisfied the
“fair and balanced” test (see 2010 CLSR 900-364). An
appeal by certain Magna shareholders was dismissed (see
2010 CSLR 900-370), and the Proposed Transaction was
completed in accordance with its terms.

Re Magna International Inc,, 2011 CSLR 7900-391,
June 24, 2010 (Ontario Securities Commission)

Sanctions and costs

e ¢ ¢ Ontario Securities Commission e e ¢ In a Sep-
tember 7, 2010 decision, an Ontario Securities Commission
(“OSC”) Panel (the “Panel”) found that Lewis Taylor Sr.,
Lewis Taylor Jr., Jared Taylor, Colin Taylor, and 1248136
Ontario Limited (collectively, the “Taylor Respondents”)
and Rene Pardo (“Pardo”) (collectively, the “Respon-
dents”) had violated the registration and prospectus
requirements of the Ontario Securities Act (the “Act”) and
had made representations prohibited by the Act contrary
to the public interest. The Panel’s findings were made in
connection with the sale of the shares of Mega-C Power
Corporation (“Mega-C”). The Respondents all had various
substantial involvements with Mega-C (and with a related
corporation, Mega-C Technologies), either having made
key decisions or having been in positions to make key
decisions.

This was the second phase of the hearing, at which the
Panel provided reasons and decisions as to the appro-
priate sanctions and costs that should be ordered against
the Respondents. In determining the appropriate sanc-
tions, the Panel considered the factors set out in Re
Belteco Holdings Inc. (1998), 21 O.S.CB. 7743, Re M.CJ.C.
Holdings and Cowpland (2003), 26 O.S.C.B. 8206, and Re
Lamoureux, [2002] A.B.S.C. No. 125. These factors included:

(a) the seriousness of the misconduct and the harm
done;

(b) the respondents’ characteristics, including their
capital market experience;
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(c) benefits received by the respondents;

(d) whether the seriousness of the improprieties and
remorse have been recognized;

(e) the risk to investors if the respondents were
allowed to continue to operate in the capital mar-
kets; and

(f) mitigating factors.

The Panel imposed sanctions (including disgorgement)
against the Respondents. The Panel began by noting that
Pardo’s conduct was serious and had directly caused great
harm to hundreds of investors. For example, Pardo had
attended several meetings, where he made misrepresenta-
tions to potential investors that Mega-C had applied (or
would apply) to be listed on a stock exchange. The Panel
also found that Pardo had received benefits from Mega-C
of approximately C$900,000, and was an experienced busi-
nessman with considerable capital market experience. In
the Panel’s opinion, Pardo appeared to understand the
seriousness of his conduct, as there was evidence sup-
porting his claim that when he saw the harm being done to
investors, he made efforts to assist them. However, Pardo’s
conduct showed a lack of understanding of his responsibil-
ities as an officer of an issuer.

Consequently, the Panel concluded that it would be in
the public interest to make an order that would protect
investors from similar conduct by Pardo in the future.

Turning to Lewis Taylor Sr., the Panel found that he had
devised and led the common enterprise based on a prom-
issory note scheme, and enlisted the help of his three sons.
It also found that he was an experienced businessman, and
had previously been found to have contravened Ontario
securities law. In contrast, the Panel concluded that his
sons, Lewis Taylor Jr.,, Jared Taylor, and Colin Taylor, had
limited business experience and had no previous record of
any kind with the OSC. According to the evidence, the
three sons were influenced by their father, and would have
been unable to assess the merits of the promissory note
scheme and its compliance with the Act, since they were
relatively young and inexperienced when the scheme
began. Nevertheless, the Panel found that Lewis Taylor Jr.
had employed his sales skills, in meeting with investors and
in preparing written materials to persuade them to invest in
Mega-C. Further, Jared Taylor issued the promissory notes
to investors, collected the funds from them, and instructed
Pardo to issue share certificates to them. Lastly, Colin Taylor
had played a lesser role by directing Pardo (through his
company) to transfer Mega-C shares into the names of
several individuals who invested through the Taylor
Respondents.
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The Panel ultimately found that the Taylor Respon-
dents did not recognize the seriousness of their miscon-
duct and imposed sanctions on them to protect investors
from similar conduct in the future, and to send a message
of general deterrence to others considering similar contra-
ventions under the Act. The Panel also imposed a disgorge-
ment order on the Respondents to ensure that none of
them benefited from their breaches of the Act, and to
deter them (and others) from similar misconduct in the
future. The orders included that:

(a) with certain exceptions, the Respondents were
barred from trading in or purchasing securities and
from using exemptions under Ontario securities law;

(b) the bans applied to each Respondent for various
periods of time;
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(c) the Respondents were reprimanded;

(d) the Respondents would resign as directors or
officers of any issuer and were, for various periods of
time, prohibited from acting as a director or officer
of any issuer; and

(e) the Respondents would disgorge monies to the
OSC in various amounts.

No costs were ordered.

Re Mega-C Power Corporation, 2011 CSLR 7900-392,
January 26, 2011 (Ontario Securities Commission)
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