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The word “bankable” is often used in
mining project financings. For example,
definitive feasibility studies and material
project contracts are sometimes referred
to as bankable. Structures that allow
projects to be funded by bank debt are
also called bankable. Yet use of the word
is neither defined nor constant. A work-
ing description of the term might be: “in
a form, and having content that banks
would agree is suitable and conforms to
market practice.” Bankability is obvi-
ously a fluid, subjective concept.

Banks are last to commit their funds
to a project but often cover as much as
70 to 80 per cent of the overall project

costs. As a result, they
take a quasi-equity

view of their investment. First-time
borrowers protest that the heavy docu-

Making mining projects bankable

mentation and intrusive consent
requirements and reporting covenants
amount to micro-management, but for

banks this degree
of protection is
non-negotiable.
For sponsors
contempla t ing
project finance,
much time,
expense and mis-
ery can be saved
by anticipating
banks’ needs and
structuring their
project to meet
those require-
ments.

One key fea-
ture of bankability
is that the
financed asset
should be owned
by a single-pur-
pose entity solely
dedicated to the
development of
the subject asset.
If a financing runs
into difficulties,
creditors want to
exercise remedies,
or more likely,
restructure the

original financing, without being forced
to negotiate with equally ranked credi-
tors. A project sponsor should ensure
that the relevant borrowing entity owns
only that asset. Otherwise, the sponsor
will need lenders’ consent to release
non-core assets from their security struc-
ture. Lenders are reluctant to grant such
a release prior to completion or where
the project is not performing well. If pos-
sible, a sponsor with multiple potential
projects, especially those at different
stages of their economic lives or in dif-
ferent jurisdictions, should keep them in
separate vehicles, each owned by dis-
tinct intermediate holding companies.

Lenders require an effective lien over
every asset that a borrower owns or may
own in the future. This includes rights
over real property, deposits, mine output,
contracts and intangibles. This may not
always be practical, efficient or effective,
especially in civil law jurisdictions that
do not have the common law concept of
a floating lien or debenture (which
extends a security interest over all of a
borrower’s assets regardless of type, loca-
tion or time of creation or acquisition).

There are several areas where the
lenders’ need for a full security package
may not be realized. First, the civil
codes of certain jurisdictions, which
were drafted before mining project
finance was invented, do not necessar-
ily provide for an effective security
interest over every type of asset.
Fortunately, many jurisdictions are
revising their legal systems to facilitate
the security-taking process. 

Second, certain countries’ foreign
investment legislation may prevent
strategic assets — mineral deposits or
land overlying those deposits — from
being mortgaged in favour of foreign
lenders, or owned by them following
foreclosure. Project funders attempt to
allay this problem by having an
onshore entity hold the “restricted”
assets in trust for offshore creditors.

Third, and sometimes the most time
consuming, is the issue of contractual
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extent of and reasons for banks’ require-
ments and anticipating those require-
ments as far in advance as possible.
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rights and permits. In most cases, a bor-
rower may assign, by way of security, its
rights in contracts, permits and other
third-party claims. Note that this affects
only the assignment of the borrower’s
contractual rights. It does nothing to
ensure performance by the counterparty
to that contract. Without a direct contrac-
tual link with the counterparty, lenders
can face difficult situations. For example,
a borrower might default prior to comple-
tion with the construction contractor still
on site and refusing to continue work
without all payments being made current.
Or, a buyer could default for operational
reasons and the lenders may wish to sell
the mine or the mining company, yet find
that the authority responsible for the min-
ing concession refuses to allow a new
owner to operate the asset.

To avoid these scenarios, lenders
insist on direct contractual relationships
with counterparties to key contracts and
permits. Generally known as direct
agreements, collateral warranties or con-
sents, these documents should, at mini-
mum, provide for the counterparty to
recognize the lenders’ right to cure the
project company’s default and for the
counterparty to continue performing its
obligations with a successor to the bor-
rower. While direct agreements are nego-
tiated between the counterparty and the
financiers, the completion of these docu-
ments to the lenders’ satisfaction is a con-
dition precedent for drawdown. 

Contractors operating on international
projects are used to negotiating direct
agreements with lenders; less sophisti-
cated counterparties often balk at this
requirement. Lenders also need to take a
realistic view as to what can be obtained,
and over what time frame. For example, it
is not reasonable for lenders to insist on
direct agreements with all contractual
counterparties, especially for non-mate-
rial contracts or where the counterparty’s
services are offered to any paying cus-
tomer. In certain countries, concessions
or licences granted to a mining company
are considered a unique privilege for the
original borrower and are not transferable
even to a credit-worthy successor nomi-
nated by the lenders in a restructuring. At
best, lenders may have to settle for com-

fort from the relevant authority agreeing
to consider granting the mining rights to
an acceptable successor.

This article describes only some of
the features of a bankable transaction.
Potential borrowers will ultimately save
time and expense by understanding the
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